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I'JTABA 2. HPABCTBEHHBIE HAYAJIA YCTAHOBJIEHUA
OIITUMAJIBHOI'O COOTHOHMEHUA ITYBJIMYHBIX U
YACTHbBIX UHTEPECOB B YT'OJIOBHOM ITPOIIECCE

HA CTAIUHA ITPEABAPUTEJIBHOI'O PACCJIEJOBAHMUSA

§1. IIpobaema onpenenennst cgepbl MyOJTUYHBIX M YACTHBIX HHTEPECOB B
YrOoJI0BHOM MpoOLecce HA CTAAMU NPeIBAPUTEIBLHOI0 pacc/ie[0BAHNS

OnTumanbHOE pelieHre MpoOJeMbl pa3rpaHUdYeHHUs] cepbl HHTEPECOB
UMEET MPUHLMIHNAIBHOE 3HAaYeHWe Uil (QOPMHUPOBAHUS M YKpEIUIEHHUS
HPaBCTBEHHBIX Hauyaj YrOJIOBHO-NIPOLIECCYAIbHOM JESITENbHOCTH Ha CTaJuu
NpEeIBAapUTEIBHOTO paccienoBaHus. Peanuzanus kak mDyOJIWYHBIX, TaKk H
YaCTHBIX HHTEPECOB JCTEPMHUHHMPYET JaJbHEMIIEE COBEPLICHCTBOBAHUE
YTOJIOBHO-IIPOLIECCYAJIbHOTO  3aKOHOJAATENbCTBA, a TaKKe TapaHTUPYET
0€e3yCcI0BHOE UCTIOJIHEHHE MPEANUCAaHUHN MPOLECCyalIbHOIO 3aKOHA.

[Ipu wuccnepoBaHMU IIUPOKOrO Kpyra mpoOiemM B cdepe pealnzanuu
OOIIECTBEHHBIX OTHOLICHUHN TMOHATHE «HMHTEPEC» HCIHOIB3YETCS JOCTATOYHO
yacto. TeM He MeHee, Mpexkae YeM OMPEeaeIuTh chepbl MyOIUYHBIX U YACTHBIX
MHTEPECOB B YIOJOBHOM CYJONPOM3BOJICTBE, a TaKXK€ YKa3aTb KPUTEPUU HX
pasrpaHUyYeHusl, HEOOXOAUMO PpACKPBITh OCHOBHBIE 4YEpThl, MPUCYIIHE
KaTerOpUH «UHTEPECH.

®duitocodml, MCUXOJIOTH, COLMOJIOTH, MOJIUTOIOTH MO-PA3HOMY OIPEACIIIOT
CyThb 3TOro mnoHsTus. Tak, Mg (unocopoB MHTEpEC BBICTYNAET B KauyeCTBE
LE/IeyCTPEMIIGHHOTO OTHOLICHHs CyOBbekTa K OOBEKTY CBOGH IOTPeGHOCTH .
NmenHo ¢wiocodsl ycMmaTpuBalOT B HMHTEPECE pPEATBHOE OCHOBAHHE
HpaBCTBEHHOCTH . CpeM COLHMONOrOB HET EIMHCTBA MHEHMI IO TMOBOIY
CYIIHOCTH IOHATUS HHTepeca. OIHM YYE€HBIE OTOXACCTBISIIOT €ro ¢
TOJIOKUTEIBHBIM  CIIENU(DHUCCKIM COLHATBHBIM PE3yIbTaTOM’, IPYTHE — C
HAIpPaBJIEHHOCTBIO CyOBEKTa Ha 3HAYMMBIC AJII HETO OOBEKTHI, CBSI3aHHBIC C
YIOBIIETBOPEHHEM MOTPEGHOCTEH .

C TOUYKHM 3peHHus MOJMTOJIOrOB, NOHITHE MHTEPECAa UIPAET JIBOWCTBEHHYIO
POJIb: C OJHOW CTOPOHBI, MPEAOCTABISIET CyOBEKTY HOBYIO CBOOOIY ACHCTBHIA MO
CPaBHEHHUIO C TEMH NPABUJIAMH, YTO YCTAHOBJIEHBI TPAJULIMUSIMH, &, C APYrou
CTOPOHBI, YCTAHABJIMBACT HOBBIC OIPAHHUCHHS .

! Cnosaps no stuke / [Tox pen. U.C. Kona. — M.: Ilonmutuznar, 1981. — C.102.

2 Cm.: DHnocodCKHil SHIMKIONEINYECKHiT cl1oBaps. ... — C.213.

3 CM.: BOJIBIIOH TOJKOBBIH COLMOIOTNYECKHIT cinoBapb. T.1. — M.: Beue, ACT, 1999. — C.255.

4 Cm.: Couunonoruueckuit sH1IMKIONeAMYecKil cnoBaps.— M.: UHOPA-M-HOPMA, 1998. —
C.110.

> Cwm.: Janunenko B.M. CoBpemeHHBI monuronoruuecukii ciosaps. — M.: NOTA BENE,
2000. — C.332-333.
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[lcuxomoru HamboJee MIMPOKO HCTOJKOBBIBAIOT CYIHOCTh HHTEpECa,
paccmaTpuBasi €ro Kak BHUMaHUE, JIIOOOMBITCTBO,  03a00YEHHOCTb,
1leJICHANPABICHHOCTb, OCBEIOMICHHOCTD, JKeJIaHue', TM00 XapakTepusys Kak
MOTPeGHOCTHOE OTHOLICHUE K MUPY.

Cpenu y4eHBIX-TIPABOBE/IOB TaK)KE HET €JMHCTBA MHEHHUH IO BOMPOCY O
COIep)KaHUM KATETOpUU WHTEpeca. B  Xxoae pa3BUTHS MPaBOBBIX HAyK
U3MEHSUIOCh W [OHMMaHUE UHTepeca Kak (QuIocopckod  KaTreropuu,
UCIIOJIB3yEeMOM B IEJAX Pa3BUTHUS W COBEPIICHCTBOBAHUS JCHCTBYIOIIUX
napaaurM B mpaBe. Tak, B cBoe BpeMs A. KBaueBCKkuii ompenensur HHTEepeC Kak
6i1ara, HEOOXOAMMBIC UIS JKH3HH U ee Hyxm . Ero coBpemenuuk U. Berram
paccMaTpuBal HMHTEPEC KaK CTPEMIICHHE K YBEJIMYEHHUIO YJIOBOJBCTBHU H
YMCHBIICHHIO CcTpafanuii’. Io3/Hee B JHTEpaType HAILLIO CBOE OTPaKEHHUE
MOHMMAaHUE HHTEepeca KaK Y4yacTus B KakoM-IHOO coObiTuHM win  ¢akre,
BBI3BIBAEMOTI'0 KaK CBOHCTBaMH (DAaKTa, TAK U CKIIOHHOCTSIMU CaMOT0 CyObeKTa’.

Pynoned dou-Epunr yrBepxkgan, dro mnpuoOpeTeHne TmpaB, HX
OCYIIECTBICHHUE WU TMPUMEHEHUE «...€CTh BOIPOC HHTEpPEca — HHTEPEC eCTh
TIPAKTHYECKOE PO MpaBa...»".

B MPOLECCYAUTbHON JIATEPATYPE JIIOCTATOYHO pacupoCTpaHEHO
WCITOJIb30BAHUE TIOHSITHS 3aKOHHOTO WHTEpEca JTUYHOCTH, YMOTPEeOIIeMOro B
3HAUYCHWHU WHTEpeca, IMPU3HAHHOTO TOCYAapCTBOM M BBIPAKAIOIIETO BOJIIO
obuiecTBa’, JU6O WHTEpeca, COBIAJAIONIETO C Hy6ﬂHqHHM8. He wmeHee
pacnpoCTpaHEHHBIM CJEAYeT NpPH3HATh HMCIOJB30BAaHUE IOHATHS WHTEPECOB,

9 10
OXPAHACMBIX 3dKOHOM , d TAKIKC YI'OJIOBHO-IIPOUCCCYAJIbHBIX HHTCPCCOB .

' CM.: BosbLIOl TONKOBBI MICUXOIOrMYECKHIA cioBapb. T.1. — M.: Beue, ACT, 2000. — C.321.

2 Cm.: Tlcuxonoruueckuii cinoBapb.— M.: [lenaroruka, 1983. — C.138.

> Cwm.: Ksauesckmii A. 06 YIOJIOBHOM IIPECIEAOBAHUM, NO3HAHUM U IIPEABAPUTEIBHOM
uccienoBannu npecrymieHuit. Yacte 2. — CII6.: Tun. ®.C. Cymmackoro, 1867. — C.3

* Cm.: Benram W. N36pannble counHenus Mepemun bentama. BpeneHue B ocHOBaHHE
HPaBCTBEHHOCTH W 3akoHojaTenbcTBa. — CI16.: Pycckas kamxHas Toprosis, 1867. — C.3.

> Cm.: Bpokrays @.A. Ddpon U.A. Dummkmoneudeckuii ciosaps. Tom 25.— CII6.: Tum. HLA.
O¢dpona, 1894. — C.262.

% Pynonsd dou-Epunr Bops6a 3a npaso. — Kues: Tum. A K. bpys, 1893. — C.30.

7 Cm.: aes B.I. K moHstHio OOBHHEHHSI B COBETCKOM YrOJOBHOM mporecce // W3Bectus
By30B. IlpaBoBenenue. — 1997. — Nel. — C.82; Ilomsnckuii H.H. Bompocel Teopun
COBETCKOTI'0 yroJIoBHOro mnpoiecca. — M.: U3a-Bo Mock. yH-Ta, 1956. — C.179.

¥ Cm.: Crporosua M.C. COBETCKHIi yrONOBHO-IIPOLECCYATbHBI 3aKOH H MPOOIEMBI €ro
s dextuBHOCTH. — M.: Hayka, 1979. — C.145.

’ Cm.: Cmamos K.JI. TIpomeccyaipHoe MOIOKEHHE MOJO3PEBAEMOr0, MOTEPIEBIICTO K
0OBHHSIEMOTO B COBETCKOM yrojioBHOM Tiponiecce. — Opynsze: Kupr. roc. ya-t, 1971. — C.31.
' Cm.: JTaes B. T. [Iponeccyanpuble GYHKIMKA U TPUHIMIT COCTA3ATEIBHOCTH B YTOJIOBHOM

cynonpon3BozcTBe // U3Bectus By3oB. [IpaBoBenenne. — 1971. — Nel. — C.68.
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C.1. OskeroB OTOXKIECTBIAET MHTEPEC ¢ HYX/OM, OTpeGHOCThI0 . OIHAKO
CI€AyeT COIJIACUThCA C MHEHHUEM TEX YUYEHbIX, KOTOpPbIE YKa3bIBalOT Ha
Pa3INYHOE CMBICTOBOE 3HAYCHNE HHTEPECa U MOTPEOHOCTH (HYKIbI) .

Takoe MMUPOKOE UCHOJB30BAHUE KAaTErOPUM HWHTEpeca YyKa3blBaeT Ha
aKTyaJIbHOCTb MOCTaBJIEHHON MpoOsieMbl. BmecTe ¢ TeM, OTCYTCTBUE €IUHOTO
MoAX0Ja K TIOHUMAHHMIO CYIIHOCTH PacCMaTpuBaeMOro TOHSITUS  HE
CIIOCOOCTBYET €IMHOOOPA3HON MPAKTUKE €ro MPUMEHEHUS.

Ha moii B3riis1, ”HTEpEC — ATO B MEPBYIO OYEPEb OCO3HAHKE MTOTPEOHOCTH,
00YyCJIOBJIEHHOE >KEJIAHUEM IOTYYEHUS MOJIb3bI, BHITOJIBI.

Crnenyer OTMETUTH, YTO B cepe peaau3aluu YroJOBHO-MPOIECCYaTbHbBIX
OTHOUIIECHUN TOHSATHUE HWHTEpeca NPUOOpeTaeT CcHeupuIecKoe CMBICIOBOE
3HauYeHUE. B yrosoBHOM mIpoliecce MHTEPEC HAXOAUT CBOE MPOSIBIICHUE BCAKUN
pa3, KOrja YYacTHUK YTOJOBHO-IIPOLIECCYAIbHOW MESITEIbHOCTH CTPEMUTCS
peanu3oBaTh NPEAOCTABIECHHBIE €EMY 3aKOHOM IMpOLIECCYabHbIE MTPaBa, a TAKXKE
BOCCTAHOBUTh T€ TIpaBa, KOTOpHIE, IO €ro MHEHHIO, HapyIIEeHbI, JUOO
pacpuTh uX 00beM i cepy npumenenus. Tak, coriacHo 4.5 c1.148 YIIK
P® otka3 B BO30OYXICHMM YTOJOBHOTO Jella MOXET OBITh 00XXaJlOBaH B
nopsizike, ycranoBiieHHOM Konekcawm. [IpaBo 00xanoBaHus, B COOTBETCTBUU CO
ct.123 VIIK P® npenocraBiseTcs HE TOJIBKO y4YaCTHUKAMHU Ipolecca, HO U
WHBIM JIMIIaM, «B TOM YacTU, B KOTOPOM MPOU3BOJUMBIC MPOLIECCYaTbHbIC
NEUCTBUST W TPUHUMAEMbIEe TMPOIECCyalbHbIE PEIICHUS 3aTparuBaloT HX
HUHTEPECHI».

Takum o00pa3oMm, YroJIOBHO-HpolecCYyaJbHbI HHTepec — 3TO0 (opma
OCO3HAaHMS CyOBEKTOM MOTPEOHOCTU B peasiu3alluu MPelOCTaBICHHBIX 3aKOHOM
IpoLeCCyaIbHBIX MPaB, BOCCTAHOBIEHUU MPABOBBIMH CIIOCOOAMH HApPYIICHHBIX
mpaB, HE MPOTHUBOPEYAIIMX 3aKOHY, a TaKXKe paCHIMpEeHUHu cQepbl ICHCTBUA
TaKuX MpaB JUOO YBETWYECHHUS UX O0BbEMa 3aKOHOJATEIHHO 3aKpEeIICHHBIMH
CpeACTBaMH M METOJIAMM.

B cBsi3u ¢ 3TUM HEOOXOAMMO PEIIUTH BOMPOC O TOM, KaKHE€ HHTEPECHI
IIPE/ICTABIICHBI B IPOLIECCE U KEM OHHU 3alUILIAIOTCS.

TpaauIMOHHO MPOIECCYATUCThI BBICTSAIOT HECKOJIBKO TPy UHTEPECOB B
YTOJIOBHOM MpOLIECCe: OOIICCTBEHHBIH M MHIMBHIYalbHbIH (MM YaCTHBIH)
T1M00 TOCYJAapCTBEHHBIM U gactueiii®. JL.H. MacneHHHKOBa CYHTAaeT, 4YTO B
CUCTEME MHTEPECOB B YIOJOBHOM MPOLECCE CIENYET BBIIEIATh 0OIECTBEHHbBIN

! Cm.: Oxero C.J. ToaKoBbIif CIOBaph PYyCCKOTO S3bIKA. ... — C.249.

2w JlykameBa E.A. Yka3. cou. — C.189; Manmxksau K.X. Yka3. cou. — C.273.

Cwm, Hanp.: @oitannkuit U.4. Kype yronosroro cynonpoussojactsa. T.1. — CII6.: Tum. T-Ba
O6mectBenHas moin3a, 1912. — C.80; IllepmeneBuu I'. O6mas reopus npasa. Tom 1. YacTs
teoperndeckas. — M.: U3n. Op. bammmakoseix, 1912. — C.706.

* Cm., Hanp.: BuGmio B.H. Perynupyromee Bo3zeiicTBre Ha IPaBOCYLHE IIpaBa H MOpaid //
VYkpemieHue 3aKOHHOCTH M 0Oopb0a ¢ NPECTYymHOCTHIO B YCIOBHUAX (hOpMUpPOBAHHS
npaBoBoro rocynapctsa. — M.: M3n-so UT'TIAH CCCP, 1990. — C.162.
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WHTEPEC, JINYHBIA WA WHIAWBUIYAIbHBIA HHTEPEC, BXOIIUN B COJIECPKAHHUE
OOIIIECTBEHHOT'O0, a TaKXKe JIMYHBIH HWHTEpPEC, BBIPAKAIONIUNH aBTOHOMMIO
JIMYHOCTA OT TOCYJAPCTBEHHOM BJIACTH MO JIOCTHKECHUIO ILEJIEH YrOJOBHOTO
CYILOHpOI/ISBOI[CTBal. Pacmmupsist knmaccudukaiyio HHTEpECOB, He 0e3pa3InIHBIX
C TOYKHU 3pPEHUS JECHCTBYIOIIETO 3aKOHOAATEIbCTBA, B UX MEPEUYEHb BKIIOYAOT
WHTEPECHI opraHn3auHI712, WHTEPECHI TIOTEPIEBIIETO, TIOTHOIIETO POICTBCHHNKA,
KEPTB NPECTYIICHUIN KaK COCTABIAIOIINE UHINBUIYATbHOTO I/IHTepeC3.3 .

Ha moii B3rJis, B yrojJoOBHOM CYJIOIMPOU3BOJICTBE HEOOXOIUMO BBIICISATH
TaKue TPYIIbl MHTEPECOB, KaK TOCYAapCTBEHHBIE, OOIIECTBEHHBIE U YaCTHBIE.

[IpaBoBeabl coBeplIeHHO OOOCHOBAHHO OTMEYAIOT, YTO TOCYJIapCTBO U
o0IlIECTBO HE TOXICCTBEHHBI JAPYr JPYry: pa3BUTHE OOIIeCTBa Kak
COBOKYITHOCTH BCEX OOIIECTBEHHBIX OTHOIICHUH, CJIOKHOTO COI[MAIbLHOTO
opraHu3Ma JIETEpPMHUHUPOBAIO 00pa3oBaHHWE TOCYyJapcTBa, KOTOPOE, C OJHOU
CTOPOHBI, MPEJICTABIISIET OOIIECTBO, a ¢ APYrOM — OCYIIECTBIISIET PYyKOBOJCTBO
MM IIyTEM HCIOJb30BaHUS TOCYJapCTBEHHOIO annapaTa4. Takum oOpazom,
MOHATHS TOCYJAPCTBEHHOT'O M 0OIIECTBEHHOI'0 HHTEPECOB TaK)KEe HE COBIAIALOT,
Ha YTO W OOpamaroT BHUMAaHUE npoueccyanHCTHS. JIelCTBUTENBHO, UHTEPECHI
roCy1apCTBa KaK COBOKYIHOCTH T'OCYJIapPCTBEHHBIX OPTaHOB, OCYIECTBRIISIOIINX
yIpaBJICHHE OOIIECTBOM, a TAK)KE HHTEPECHI CaMOT0 OOIIECTBA HEIb3S MPU3HATH
COBIIAJIAIOIIMMHU.

Hcxoass w3 pa3inu4HOM MPUPOJABl TOCYAApPCTBEHHBIX M OOIECTBEHHBIX
MHTEPECOB, CIEAYET yKa3aTb, YTO, FOCYJAApCTBEHHBIH HHTEPEC B YTOJIOBHOM
mpolecce — 3TO HMHTEPEC, YIOBIETBOPEHHE KOTOPOro  OOeCleunBaeT
(GYHKIIMOHUPOBAHWE M  pPa3BUTHE CaMOro TOCyJapcTBa B JIMIIE €ro
MPAaBOOXPAHUTEIBLHBIX OpPraHoB, a TakKXKe HX COBEPIICHCTBOBAHUE WJIU
U3MEHEHHE B COOTBETCTBUHM CO CJIOXKHUBIICHCS CHCTEMON DSKOHOMUYECKHUX,
MOJIMTUYCCKNX, (UHAHCOBBIX M HWHBIX OTHOIICHWH Ha 3aJaHHOM JTaIle
pasButusa. Ha wMoOM B3MIsSA, TOCYIApCTBEHHBIM MHTEPEC B  YIOJIOBHO-
mporeccyanbHO cepe MmoilydaeT CBO€ MEePBOHAYAIBHOE 3aKOHOIATEIHHOE
3aKpEIUICHUE B BUJI€ HA3HAYEHHS YTOJOBHOI'O CYAONPOU3BOJACTBA B ILIEJIOM, a
TOYHEE — B BUJIE HOPMATUBHO YCTAHOBJIEHHBIX CPEACTB €€ JOCTUKECHUS.

' Cm. noapooHee: Macnennukosa JI.H. [1yObnuyHoe 1 AMCTIO3UTHBHOE Havalla B YTOJIOBHOM
cynonpousBojactse Poccun. Aproped. muc. ... a.-pa ropun. Hayk. — M., 2000. — C.27.

Cwm., namnp.: M3ocumor C.B. K Bompocy 0 mpuMeHEHUM NPUHIMNA JUCIO3UTUBHOCTH IO
JIenaM O TMPECTYIUICHWSIX MPOTUB HWHTEPECOB CIHYKObI B KOMMEPUECKMX M HHBIX
opranuzanusax // FOpuct. — 1999. — Ne5-6. — C.26.

3 Cwm., Hanp.: Benukanos B.B. Vka3. cratesa. — C.111; Maxos B. IlpaBuna Mupannabl
nojaBepratotcs kputuke / B. Maxos, M. TlemkoB // Poccuiickas roctunus. — 2000. — Nel. —
C.57.

* Cum. moxpoGHee: OGmas Teopus rocyaapersa u mpasa. — M., 1996. - C.43-44, 73-75.

> Cm., Hanp.: Teruo J. O 4aCTHBIX HAYaIaX B POCCHIICKOM YTOJOBHOM IpaBe / YTONOBHOE
npaBo. — 2000. — Nel. — C.44.
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OO1ecTBEHHBIE W YaCTHbIE MHTEPEChl TAKXKE HE COBMANAIOT 0 CBOEMY
cojepkanuto. Jloaroe Bpemsi TOCHOJCTBOBAIO MHEHHE 00 WX EAMHCTBE HU
FAPMOHMYHOM COYETAHHH', KOTOPOE AOCTHIanoCh MyTEM COBEPIICHCTBOBAHHS
MOPQJIBHOTO CO3HAHUS JIMYHOCTH, HANPABICHHOTO HA IIOHUMAaHHUE CBOETO
OOIIECTBEHHOTO JI0JiTa, T.e. HAa (POPMHUPOBAHUE OMPEACICHHOTO MEHTAIUTETA.
Tak, Hanpumep, B.T. ['amxnH B 3TOM CBSI3M YTBEPXKIAN, YTO «...BO3HHUKAET
MOMEHT, KOTJIa CyOhEKT JO0JDKEH 3aHATh TMO3UIMIO OOIIECTBEHHOTO GIaray’.

B coBpeMeHHbIN NIepUOJ pa3BUTHS YTOJOBHO-IIPOLIECCYATIbHBIX OTHOIICHUN
B XO/JI€ MPEIBAPUTEIBHOIO PACCIeIOBAHMS MPECTYINIEHU HHTEpeC 00IIecTBa U
OTJIEJIbHBIX IPAKJAH COBIIAJAET JIMIIb B TOW YaCTH, B KOTOPOU «U IPAKIAHUH, U
OOLIECTBO HE CTONBKO JKAKIYT OOPBOBL..., CKONBKO 3alIUTHL....» . VIHBIMH
CIIOBaMH, HEOOXOAMMO HU3MEHEHUE IMPOBOJMMON TrOCYJapCTBOM YTrOJOBHOM
NOJIUTUKY, (HOPMHUPOBAHHE HOBBIX MPUOPUTETOB B CHUCTEME TeX IIEHHOCTEH,
KOTOpbIE HAaXOAATCS MOJ TOCyIapCTBEHHOM 3ammToi. Ha 4dro, kcratu, u ObLI0
YKa3aHO CIICIHATHCTAMA .

Takum 00pa3om, TOCYAapCTBEHHBI MHTEPEC COCTOMUT B peaM3alluu lieei
YIOJIOBHOTO  CyAOINPOM3BOJACTBA, JOCTMXKEHHE  KOTOPBIX  IIPUBEAECT K
YAOBJICTBOPEHUIO OOIIECTBEHHBIX M YACTHBIX WHTEPECOB, 3aKITIOYAIOIINXCS B
00eCTeYeHNN COCTOSHUS 3aIUIICHHOCTH, TaK KakK ILIEJbI0 J00ro 3aKOHa €CTh
OOIIECTBEHHAsT TMONb3a M Onaro’. B TakoM acmekTe NpeicTaBIseTcs
MIPaBOMEPHBIM MOHUMAHUE OOLIECTBEHHOTO MHTEpEca KaK COBOKYMHOCTHU
MHTEPECOB OTHEIbHBIX €ro rpaxaad. OaHako Hapsay ¢ 0003HAYEHHBIM
€IMHCTBOM OOILECTBEHHBIX M YaCTHBIX UHTEPECOB CIEIYET yKa3aTh U Ha chepy
UX HECOBIIAICHUS.

B nepByro ouepenp, HEOOXOIUMO ONpEAEIUTb, KAKHUE HHTEPECHI
IIPU3HAIOTCS YacTHBIMU. Jl0 CHX IOp B KadeCTBE TAKOBBIX S paccMaTpuBalla
TOJIBKO MHTEPECHl TPaXJaH — WHAUBUIYaJIbHbIE HWHTEPECHI, YTO BIIOJHE
corjiacyercs ¢ MHeHHeM J. TeH4YoBa, CUMTAIOIIEr0, YTO YACTHBIM UHTEPEC — 3TO

' Cwm., Harp.: ['opoamuaeny @.M. Ilpodeccmonanu3m M mpaBoBas KyJbTypa COTPYIHHKOB
mwniun // Opranel BHYTPEHHHMX Jel Ha IMyTH K TpaBoBoMy rocynaapctBy: C6. Tp.
anpioHKTOB M comckareneil. Bem.l. — CII6.: Cankrt-IlerepOyprckmii topua. wH-T MBJ]
Poccun, 1993. — C.35.

? Tamkur B.T. Coumamncrudeckas HPaBCTBEHHOCTh KaK CHCTEMa: MPOOJIEMBI, MPOIECCHI,
oTHoieHus. — M.: 3g-Bo Mock. yH-Ta, 1987. — C.92.

3 ur. no: TaBpuinos C. HyHO 1M ¢ IPEeCTyIHOCTBIO «G0poThesi»? // Poccuiickas FOCTHIHS. —
1996. — Ne3. — C.26.

* Cm noapoOHee: Muxees P.M. Hayunast kKoHIenmus poCCUHCKON YTOJIOBHOW TOJUTHUKH U
Teoperndeckas mozaenb ee ¢opmbl de lege ferenda // AxkryanbHble MPOOJIEMBI TECOPHH
OOpBOBI C TIPECTYNMHOCTHIO U TMPABONPUMEHUTEIHHOM TpPaKTUKA: MexBy3. ¢0. Hayd. Tp.
Brmn.2. — Kpacnosipck: Cubupckuii topun. ua-t MBJI Poccun, 1999. — C.8-9.

> Cm.: Benram U. Ykas. cou. — C.166-167.
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MHAMBUIYalbHBIH MHTEPEC OTACIBHBIX rpaxaan’. OMHAKO MOHSTHE JYACTHBIX
MHTEPECOB JIaHHBIM aCIIEKTOM HE OTPaHUYHMBAETCS.

AHanu3 OTpacieBOro 3aKOHOJATENbCTBA IO3BOJIET CJlieNaTh BBIBOJ 00
OTHECEHHH K c(depe YacCTHBIX HHTEPECOB HapsSAy C HWHAMBHUAYAIbHBIMH W
KOJUIEKTUBHBIX HHTEPECOB, MOJ KOTOPHIMH HEOOXOIMMO MOHHWMATh, HA MO
B3IV, HWHTEPECHl  NPEANPHUATHH,  YUYPEXKIACHUW, opraHmsaumi. Tak,
npoieccyanbHoe  3akoHogatenbcTtBO (c1.23  VYIIK P®) mnpenocrasiser
KOMMEPYECKON WM WHOW OpraHu3aluyd MpPaBO OOpaTUTHCA C 3aABICHHUEM O
IIPUBJICYEHUH JIMLIA K YIOJOBHOM OTBETCTBEHHOCTH, €CJIH COBEPIIEHHOE
OOIIIECTBEHHO-OMACHOE JESHUE «HE MPUYMHWIO Bpela HUHTEpecaMm JApYyTrHux
OpraHu3aliiii, a TaKXKe HHTepecaMm TpaxaaH, O0IlecTBa WM TOCyAapCTBay.
Jannast QopMynupoBKa yKa3blBaeT Ha TO, YTO 3aKOHOJATEIh HE BKIIIOYAET
MHTEPECHl OpraHW3allMii HU B COCTaB TIOCYAApCTBEHHBIX, HM B COCTaB
OOIIECTBEHHBIX MHTEPECOB. MIHINBUyabHBIMU HUHTEPECAMU OHH, O€3yCIIOBHO,
He sBisitoTCs. OIHAaKO, Ha MOHM B3IJIAJ, HMX CIEAYyeT paccMaTpuBaTh Kak
KOJUIEKTHUBHBIE YaCTHBIE HMHTEPECHI, KOTOPbIE TAKKE JOJDKHBI YUYUTHIBATHCA B
IIpaBe.

B TakoMm acnekTe 4YacTHbIE MHTEPECHl B YTOJIOBHOM CYAOINPOHM3BOICTBE
3aKJIIOYAIOTCS HE TOJBKO B PEANM3alMKU TapAHTUH CO CTOPOHBI TOCYJAapCTBA I10
00€CIIEYEHUI0 COCTOSIHUSl ~ 3alMIIEHHOCTH TMpaB M cBoOOA, HO MW B
MaKCHUMaJIbHOM HEBMELIATENbCTBE B cC(epy ACSATENbHOCTH CYOBEKTOB Kak B
YTOJIOBHO-TIPOLIECCYATIbHBIX, TAK U UHBIX OTHOILEHUSX.

be3yclnoBHO, HCHOJIB30BAHME MPOLIECCYAIUCTAMU TOHATHS  YTOJIOBHO-
MpoliecCyalbHOr0 MHTEpeca JI0CTaTOYHO 00OCHOBaHHO. boiee Toro, B 1ensx
aZICKBaTHOTO €ro IMPUMEHEHUs JAaHHOE NOHATHE JOJDKHO MCIIOJIb30BAThCS
MMEHHO B TOM 3HAauY€HUHU, KOTOpo€ YyKazaHo paHee. OpHako Kareropus
YTOJIOBHO-IIPOLIECCYAJILHOTO MHTEPECA SIBISETCS JOCTATOYHO OrpaHnyeHHoi. Ha
MOM B3IJISi, B LEISIX MaKCUMalIbHOI'O OCBEIEHUS MOCTaBICHHOW HpPOOJIEMBI
CIelyeT OOpAaTUTBCS K XapaKTEPUCTUKE OXPAaHAEMbIX 3aKOHOM HHTEPECOB,
rapaHTUy COOJIIOJIEHHSI KOTOPBIX 3aKperuieHbl kak B Koncturyuun Poccuiickoi
denepanuu, Tak U B OTPACIEBBIX 3aKOHOIATEIbHBIX aKTaX.

B mnacrosimiee Bpemsi B cdepe YroiaoBHO-IPOLECCYATbHBIX OTHOIICHUIN
roCyJapCTBO 3AIIMINAECT HE BCE YACTHBIE MHTEPECHI, HYXAAIOIIMECS B TaKOU
oxpaHe. Tak, HalIM 3aKOHOJATENBHOE 3aKPEIUICHHE TapaHTHUH OOecredyeHUs
HEMPUKOCHOBEHHOCTH YacTHOM ku3HM (4.1 c¢1.23 Koucturyuuu POD),
HEMPUKOCHOBEHHOCTH JIMYHOCTH (cT.22 K P®), HENMPUKOCHOBEHHOCTH KUJIMIIA
(ct.25 Koncrutynuu P®), TaifHbl nepenucku, MOYTOBbIX, TeJerpa@HbIX U UHBIX
ornparieHuit u coobmenuit (4.2 c1.23 Koncturynuu P®), taitHel MHTUMHOU
#xu3HU (4.2 cr.18, u.5 c1.170 VYIIK PCOCP) u np. He nomyuwmnu veTkoro
3aKOHOJATENIBHOTO 3aKPEIUICHWs] B HCTOYHHMKAX YIOJOBHO-IPOLECCYATBHOTO

® Cm.: Teruos . Vkas. ctates. — C.44.



60

MpaBa rapaHTHUU OXPaHbl, HapUMeEp, OAHKOBCKOM, BpaueOHOM, TalHbBI, ITOITOMY
B HACTOSIIIEE BpEMs HE BCE T€ HMHTEPECHI, KOTOPbIE HE MPOTHBOpPEYAT IyXY
3aKOHA, OXPAHSITCS HUM. B CBA3M C 3TUM MPEICTABISIETCSA, YTO HEJb3
OTOXKJIECTBIISITh TOHSITUSL MHTEpPECA, OXPaHSEMOro 3aKOHOM, C TMOHSITHEM
3aKOHHOTO MHTEpECA, TaK KaK HE BCAKHUI MHTEPEC, HE MMPOTUBOPEUAILLNI 3aKOHY,
HAXOJUTCS MOJ €r0 OXPaHOU.

Pemenue mnpoOneMbl pasrpaHuueHust chepbl MyOJUYHBIX M YaCTHBIX
WHTEPECOB B YTrOJOBHOM IIpollecCe€ MpeayCMaTpuBaeT HEOOXOIUMOCTh
PaCKpBITHUS  COJCpPKaHMS U CYIIHOCTH MYOJHMYHBIX HHTEPECOB U  HX
COOTHOIIIEHHSI C TOCYJAapCTBEHHBIMH U OOILIECTBEHHBIMU WHTEPECaMU, UTO, I10
MOEMY MHEHHIO, BOBMOKHO TOJIBKO YEPE3 ONPEAEIICHUE CYIIHOCTH MPUHIMIIA
MyOJIUYHOCTH.

B xome pa3BUTHS HaykH YroOJIOBHO-IPOLECCYaJIbHOIO IpaBa MEHSJIOCHh
MIPEICTABIICHUE MPOIIECCYATUCTOB O MyOJWYHOCTH B YrOJOBHOM IpOIlecce, €e
3HAYEHUH, POJIU U COAECPKAHUU.

Ha pgopeBoIlOMOHHOM 3Tamne peaau3aluy  YroJOBHO-NPOLECCYadbHbBIX
OTHOIICHUH MyOIMYHOCTh PacCMAaTPUBAIACh KAK OCHOBHOE HAYaJI0 YTOJIOBHOTO
nportecca'. B janpHeifineM, aHANM3UPYS CHCTEMY INIPHHIIMIIOB, HEKOTOpPBIC
MPOIECCYANUCThl MPUXOAWIA K OTPULAHUIO CAMOCTOSITEIbHOCTH MPHUHIUIIA
ny6anyHocTH . B mocieyromeM mpuaaHue myGIHYHOCTH CTATyca YrOIOBHO-
MpoLIeCCyalbHOrO MPUHIIMIA CTAJI0 0€3YCIOBHBIM.

HMcnonp30BaHHBI ~ WCTOPUYECKUM  METOJ ~ HCCIEAOBAHUS  TOHATHUA
nyOJIUYHOCTH HE MCUEPIBIBACT aHAIN3a BCEX UMEIOIIUXCS M0 JaHHOMY BOIIPOCY
Touek 3peHus. Tak, B  aKCHOJOTMYECKOM  acCleKTe  MyOJUYHOCTb
PacCMaTpPUBANACH Yepe3 IeTH YrOIOBHO-IPOLECCYanbHOM ACITeNbHOCTH, Yepe3
€€ COOTHOIICHHE C MPaBUIIOM IEIECO00Pa3HOCTU BO30YXKIEHUS YTOJIOBHOTO
npeciieoBanus, O(QUIMATBFHO TMPU3HAHHOTO BO MHOTHUX CTpaHaX (TaKux,
Hanpumep, kak Anrius, CIIIA, benbrus, Hanus, Anonus u ap.), mubo yepes
HEOOXOIMMOCTh GOPBOBI C MPECTYHMHOCTBIO. JOCTATOYHO pACIPOCTPAHEH
aHaJIM3 TPUHITUIA TYOIMYHOCTH C TIOMOIIBI0 YCTAHOBJICHUS €T0 COOTHOIICHUS C
IPYTMMH TIPAaBOBBIMHM TMPUHLMIAMHU, HANPUMEP, TAaKUMH, KaK 3aKOHHOCTb,

' Cm: Bukropckuit C.1. Pycckuii yrosnoBHsii mpomecc. — M.: T'opogen, 1997. — C.14;
Canyuesckuii B. Yka3s. cou. — C. 36-39.

2 Cm., Harp.: YensioB M.A. Yromosusiii ipouiecc. — M.: INocropuzgat, 1962. — C.48; Sky0
M.JI. JleMOKpaTU4YECKHUE OCHOBBI COBETCKOI'O YTOJOBHO-IIPOLECCYAIbHOIO mpaBa. — M.:
N3n-so MI'Y, 1960. — C.43-44.

> Cm, nonpo6uee: beiirensauna JLA. O mpupone mpuHIMIA TyOJIWYHOCTH YTOJOBHOTO
cynonpousBojctsa // [Ipo0Gnembl 10Ka3aTeILCTBEHHON AESTEIHOCTH M0 YTOJIOBHBIM JIeIaM:
MexBy3. c0.- Kpacnosipck: Kpacnosipckuit yu-1, 1987. — C.133-135.

* Com noapoOHee: ['omoBko JI.B. ITlpuHIIMIIBI HEOTBPATUMOCTH OTBETCTBEHHOCTH U
yOJIMYHOCTH B COBPEMEHHOM POCCHIICKOM yTOJIOBHOM TpaBe u mporecce // ['ocynapctBo u
npaBo. — 1999. — Ne3. — C.61-68.
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JIMCIIO3UTHBHOCTh, ~COCTS3aTEIBHOCTE', a TAKKE C YrOJOBHO-IIPABOBBIM
IPUHIIATIOM HEOTBPATUMOCTH OTBETCTBEHHOCTH .

B mpoueccyanbHOM JMTepaType Hallla CBOE BBIPAXKEHUE XAPAKTEPUCTUKA
MpUHLKNA TYyOJIMYHOCTH Kak 0cOoOO0ro MpoILEeCCyallbHOTO CTaryca W PoJid
KOMIIETEHTHBIX OPraHOB M MX JOJDKHOCTHBIX JIMI] B YTOJIOBHOM Iporecce. Tak,
II.LH. [aBbiioB ycMaTrpuBaeT B IIyOJUYHOCTH HE3aBHCHUMOCTh CYOBEKTOB
MpOLIECCA B CBOUX JACHUCTBUAX OT YCMOTPEHUS MHBIX mur. JI.B. Tonosko, H.H.
KOBTYH OTOXIECTBISAIOT NyOJUYHOCTh C COBOKYINHOCTBbIO OO0Si3aHHOCTEH
CyOBEKTOB YrOJIOBHOTO CyI[OHPOI/ISBOI[CTBa4. T.H.JloOpoBosibCKasi B paCKpbITUH
CYIIHOCTH IYyOJMYHOCTH HCXOAUT U3 E€IUHOr0 IMPOIECCYalbHOTO CTaTyca
JOJKHOCTHBIX JINL IIPaBOOXPAHUTEIBHBIX OPraHOB, T.€. €AUHCTBA HE TOJBKO UX
00sI3aHHOCTEH, HO U HpaBS. NurepecHo, urto B cBoe Bpems HM.benram
XapaKTepu30BaJl MyOJIMYHOCTh KaK JyIIy MPaBOCYyAHus HE C TOYKH 3pEHUs
MPOIIECCYaTbHOTO CTaTyca W YCTAHOBJICHHOW 3aKOHOM CBOOOJIBI JICHCTBUI
CyOBEKTOB Mpolecca, a C MO3ULMUU CTENEHH 3aUHTEPECOBAHHOCTU B JIEIe
YYAaCTHHKOB MpoLlecca, B 4HacTHOCTH, cBupereneii’. M, makomew, Hambomee
MHTEPECHBIM B pPaMKax pacCMaTPUBAEMOW TEMBI IPEACTABIAECTCS IOAXON K
MCCJICTIOBAHHIO MPUHITUIIA ITyOJIMIHOCTH Yepe3 KaTeropuio HHTepeca.

AHanu3 MPUBEIEHHBIX MO3UIMI MO YKAa3aHHOMY BOIIPOCY I103BOJISIET
yTBEpXKJlaTh, 4YTO HauOOJee paclpOCTPAHEHO MOHUMAHHE IMYyOJIMYHOCTH Kak
rOCyJJapCTBEHHOIO HMHTEpeca, KOTOPBIM 3a4acTyl)  OTOXKIECTBISIETCA C
0GIIECTBEHHBIM HHTEPECOM".

Cwm., nanp.: Kosryn H.H. Vka3. crares.— C.67-68; Macnennukona JI.LH. Yka3. cou. — C.24-

26; HazanoBa JI.LA. O COOTHOIIEHWHM NPUHLMIIOB COIUATUCTAYECKON 3aKOHHOCTH U

nyOJMYHOCTH B COBETCKOM YTOJIOBHOM  CYJOIpou3BojacTBe // W3BecTuss BY30B.

[IpaBoBenenue. — 1990. — No2. — C.79-831lerpyxun N.JI. [ITyOnu4HOCTS U TUCTIO3UTHBHOCTH

B YroJioBHOM Iporecce // Poccuiickas rocturus. — 1999. — Ne3. — C.24.

2 Cm., Harp.: [laBeioB [1.M. OOBUHEHHE B COBETCKOM yTOJIOBHOM Tiporiecce. — CBEpITIOBCK:
Cpenne-Ypanbckoe KHUKH. U31-Bo, 1974. — C.102-104.

3 Cwm., moapoo6nee: JlaBeimoB [1.M. Vka3. cou. — C.107.

* Cwm., moapo6ree: Tonosko JI.B. Ykas. crates. — C.65; Kosrys H.H. Vka3. crates. — C.68.

> Cm. mogpo6ree: Jlobposonbekast T.H. Vkas. cou. — C.74-77.

% Cm.: Berram 1. O cyneOHBIX AoKka3zarenbcTBax. Tpakrat Mepemun beHtama mo u3gaHuio
Hromona. — Kues: Tun. M.II. ®puma, 1876. — C.74-82.

® Cwm., mamp.: BormanoB E. COOTHOMIGHHE YACTHOTO M IyOIMYHOrO B IPAKIAHCKOM

3akoHodaTenbcTBe // Poccwmiickas roctuimsa. — 2000. — Ne4. — C.23; HosuxoBa E.B. O

COOTHOIIECHUHN MyOJMYHO-TIPABOBBIX M YAaCTHO-TIPABOBBIX Hadal B OKOJOTHYECKOM

3akoHomarenscTBe // T'ocymapctBo m mpao. — 2000. — Ne3. — C.60; I'pomoB H.A.,

Huxonaituenko H.H., ®panmudopor HI.B. Vka3. crarea. — C.187; Toree K.IO.

[TyGnuuHbIil MHTEpEC B TPABOBOM JOKTPUHE U 3aKOHOAATeNbCTBE // ['ocyaapcTBO 1 mpaBo. —

2002. — Ne9. — C.25.
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JIeCTBUTENIBLHO, €II€ B COBETCKWW IIEpUOJ Pa3BUTUS HAyKH YTOJOBHO-
MPOIIECCYaTbHOTO TpaBa MPOIECCYATUCThl YKa3bIBAIM HA TO, YTO CYyOBEKTHI
YTOJIOBHO-TIPOIIECCYATBLHON JEATEIBHOCTH OCYIIECTBISIOT CBOM (DYHKIIMH OT
FIMEHH TOCY[apCTBa .

YuuteiBasg mnosoxenusa cr.2  Konctutynum P®, Hamararomein Ha
rocyJapcTBO O00SI3aHHOCTh TPHU3HABATh, COOMIONATh W 3allUINAaTh MpaBa U
CBOOO/IbI 4YEJOBEKAa M TPaXKJaHWHA KaK BBICHIYIO IIEHHOCThb, CUMUTAI0, YTO
MyOJIMYHBIA UHTEPEC HE MOXKET OBITh CBEJIEH TOJIbKO K TOCYJapCTBEHHOMY WJIU
obOmectBeHHoMy. Kak ormeuan FO.A. Tuxomupos, my0JnyHOE MPaBO JIOJKHO
ObITh OCHOBaHO Ha OajlaHCE MHTEPECOB JIMYHOCTH, KOJIJIEKTUBOB, OOIIHOCTEN U
0GIIeCTBA B LIETOM".

Ha ocHOBaHMU BBIIEU3IOKEHHOTO CUHUTAK, YTO IYOJHUYHOCTH MOYHO
paccmaTpuBaTh Kak CBOErO0 poJa Pa3yMHOE COYETAHUE BCEX HHTEPECOB B
YT'OJIOBHOM IIPOLIECCE.

Takum oOpa3zoMm, myOJMYHBII MHTEpPEC — 3TO TOCYIAPCTBEHHBIN HHTEpEC, a
TAK)K€ NOATBEPKICHHBIM TOCYJapCTBOM M 3aKOHOJATENBHO 3aKPEIJICHHBIN
OOIIECTBEHHBI HMHTEPEC KaK COBOKYIMHOCTh COIHMAIBLHO 3HAYMMBIX YACTHBIX
WHTEPECOB, HE BCTYIAOIINX B IPOTUBOPEUNE C TOCYJapPCTBEHHBIM UHTEPECOM.

B nocnennee Bpemss B Hayke Bce OoJiblliee BHUMAHHUE YJIENIAETCS
MMOCTPOCHUIO «CBOOOJHOTO TPa)KJaHCKOTO OOIIECTBay IyTEM pacUIupeHus
YaCTHBIX HA4al BO Beex chepax skmsHepesTenpHocTH obmecrsa’. Oxnako JLH.
MacieHHUKOBa COBEPIICHHO CIPAaBEIJIMBO OTMEYAET, YTO B YTOJIOBHOM
CYJIOIIPOM3BOJICTBE TOMbBITKA MPeoOpa3oBaHusl MyOJUYHOrO Hayajla B YaCTHOE
MOXKET MPUBECTU K (AKTUUECKOMY CHUIKEHHUIO KOHTPOJISI TOCYIapCTBEHHOMN
BIACTH 3a COOJIOJCHMEM INPABOBBIX 3amperoB’. I109ToMy, Ha MOl B3I,
pa3sBUTHE U pPACIIMPEHUE YaCTHBIX Hayal, KOTOPOE BBIPA3WIOCh U B
CYLIECTBEHHOM WM3MEHEHUH IPUOPUTETOB B HA3HAUYEHUHU YTOJOBHOTO MPOIECCa
(ct.6 VIIK P®), He AOKHO SIBISATHCSA MPEMSATCTBUEM ISl OCYIIIECTBIICHUS
rocyJIapCTBOM CBOEH OO0S3aHHOCTH MO OOECIEUEHMIO 3alIUThI MpaB U CBOOOJ
JINYHOCTH.

[IpaBoBeAbl BBIACISIOT HECKOJBKO KPUTEPUEB pa3TPaHUUCHUS IMyOIUYHOTO
Y 4YaCTHOTO MpaBa:

! Cwm., nanp.: Beimuackuid A. Yronoubeid nponecc CCCP. — M.: FOpun. usn-so HKIO
PCOCP, 1927. — C.17; HaBbinoB I1.M. IIpuHIMIBI COBETCKOTO YrOJOBHOTO Mpoliecca. -
CeepanoBck: MuH-Bo BbIcil. 00pa3. CCCP; Ceepmi. topua. uH-T uM. A.Sl. BermmHckoro,
1957. - C.7.

2 Cm.: Tuxomupos FO.A. [Ty6nuanoe mpao. — M.: BEK, 1995. — C.32.

3 Cm. moapo6nee: Anexcees C. Ham manc // Hoesrit Mup. — 1993. — Ned. — C.142; BapcykoBa
C.IO. IIpuBatHoe u myonnuHoe: AuanekTuka nucrosunuu // [Tomuc. — 1999. — Nel. — C.137-
138.

* Cm.: Macnenrnxkoa JLH. Yka3. cou. — C.35.
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1.B oTinuymMe OT YacTHOrO Ipasa, I KOTOPOrO XapaKTE€pPHbl OTHOILICHHMS
IOPUIMYECKOTO PaBEHCTBA CYOBEKTOB, B IMyOJIMYHOM MpaBe B MEPBYIO OUEpeab
JEHUCTBYIOT OTHOLIEHUS «BJIACTh-IIOJUHHEHHE.

2.Ilyb6nnyHOe mpaBO MOCTPOCHO HA MPUHLUIIE CyOOpAMHAIIMH, a YaCTHOE
paBO — Ha MPUHUUIIE KOOPJAWHALMM BOJM U HUHTEPECOB YYACTHUKOB
OTHOILICHUM.

3. TonbKO B 4aCTHOM MpaBe CyObEKT Ha OCHOBE CBOMX €CTECTBEHHBIX MPaB U
B CBOMX HHTEPECAX CTPOMT IOPUANYESCKHE OTHOLICHHUS |

VYuuThiBass Ha3BaHHbIE KPUTEPUHM, HE BbI3BIBAET COMHEHHMM, 4TO
HEOOyMaHHOE pacIIMPEHHE YaCTHBIX Hayajl B YIOJOBHOM CYJONpPOM3BOJICTBE
MOXKET MpHUBECTH K JucOamaHcy wuHTepecoB. CrenoBaTesNbHO, MPUHLMII
NyOJIMYHOCTH KaK OJIHO M3 OCHOBHBIX Haudaj YroJOBHO-IPOLECCYaIbHOU
NEATENBHOCTA  ONpEAeNseT BEeCh XOJA  YIOJIOBHOIO  CYyJIONPOM3BOJICTBA,
HaIIPaBJICHHOIO Ha PEaju3alMI0 MPOLECCYANBHBIX 33/a4. JTHU 3aJ1a4d, B CBOIO
o4yepe.b, CIOCOOCTBYIOT JOCTHKEHUIO MOCTABJICHHBIX 1LIeJIeH 10 00eCeUeHUI0 U
COOJIFOICHUIO TIPaB U CBOOOJT IOPHIANYECCKUX U (PU3HYECKUX JUIl. B 3TO# CBsI3M
CUMTAI0 HEOOXOTUMBIM 3aKOHOAATEIBHO 3aKpenuTh NaHHbI mpuHmun B YIIK
P®.

[1yOMyHOCTh KaK NMPUHLHUII YTOJOBHOTO CYAONPOM3BOJCTBA, 110 MHEHHIO
OOJIBIIMHCTBA MPOLIECCYANHCTOB, 3aKIOYAETCS B 00SI3aHHOCTH KOMIIETEHTHBIX
OpraHoOB U UX JIOJKHOCTHBIX JIMIL BO30YIUTh YIOJOBHOE JEJIO B KaXKJOM CIIy4yae
OOHapy’>KeHHsI TPU3HAKOB TMPECTYIUICHUS W MPUHITHH MPEAYCMOTPEHHBIX
3aKOHOM M€p K YCTAHOBJICHHUIO (DaKTHUUECKUX OOCTOSATENBCTB JI€JIa U BUHOBHBIX
JINIL, A TAKXKE K UX CHPABEUTHBOMY HAKA3AHUIO .

[Tonnmanue myOIMYHOCTH MPAKTUUYECKMMM PAOOTHUKAMHU TaKXkKe SIBIISETCA
JOCTaTOYHO MHOTOTpaHHbIM. B wacTtHocTH, 12,2% omnpomeHHbIX 10A
nyOJIMYHOCTHIO TOHUMAIOT TOJIBKO O0S3aHHOCTh IPABOOXPAHUTENBHBIX OPTraHOB
B KaXJOM ciydyae OOHAapy>K€HUS TPU3HAKOB MPECTYIUIEHUS BO30YIUThH
pou3BOACTBO 1O aeny; 21,3% Kk myOauIHOCTH OTHOCST OOS3aHHOCTH MPUHSTH
BCE MEpBhl K YCTAHOBJCHHIO COOBITHSI TPECTYIUICHUS, JHI, BUHOBHBIX B HUX
COBEpIIEHUHU, U TAKXKE K MX Haka3aHuio; 1,3% ONpOLIEHHBIX paccMaTpHUBAIOT
nyOIMYHOCTh UCKIIOYUTENHHO KaK 00sI3aHHOCTh MPUHATHSA MEpP K BO3MEIICHHUIO
yiiep6a, TpUYUHEHHOIO JIMIY B pe3yjbTaTe coBepiueHus npecryrmienus; 0,2%
MPaKTUYECKUX PAOOTHUKOB YCMATPUBAIOT B IMYyOJIMYHOCTH HEOOXOJAMMOCTh
NPUMEHEHUSI TPUHYAUTEIbHBIX MEp MEIULMHCKOro Xapakrepa; 5% iui,

' CMm. mompoGuee: Amexcee C.C. Yacthoe mpaBo. — M.: Craryr, 1999. — C.24-27;

Tuxomupos F0.A. Ykas.cou. — C.21.

CMm., Hamp.: I'mymkoB A.M. VYronosusiii mpomecc. — M.: Mszgar. nentp Akanemus;
MacrepctBo; Beicui. mik., 2000. — C.26-27; KommeHTapuii K YTOJI0BHO-IIPOLIECCYATBHOMY
koaekcy PCOCP / Ilox pen. B.M. Casunkoro, b.T. besnenkuna, I1.A. Jlynuuckoii, N.J1.
ITerpyxuna. — M.: [Ipocnekt, 1999. — C.24-25.
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y4acTBOBABLIMX B aHKETHPOBAHHM, B COJAEpKAHME IYOIMYHOCTU BKIIOYAIOT
IIEPBbIC J1BA YKA3aHHBIX ACIICKTA.

OnHako Takoe y3Koe [OHMMaHME MpUHIUNA NyOJIMYHOCTH  HE
COOTBETCTBYET YKA3aHHBIM LEJISAM YTOJIOBHO-IPOLIECCYABHOW AESTEIbHOCTH.
[Io MoeMy MHEHUIO, NPUHLMI IMyOJUYHOCTH — 3TO OCHOBHOE, PYKOBOJSILEE
IIOJIOKEHUE, B COOTBETCTBHUM C KOTOPBIM KOMIIETEHTHBIE OpraHbl M HX
JOJDKHOCTHBIE JIMIIa O0s3aHbl OT MMEHM TOCYyJIapcTBa BO BCEX ClIydasx
OoOHapy>KeHMsI TMPU3HAKOB MPECTYIJICHUS B IMpejAesiax CBOEH KOMIETEHIUHU
BO3OYAUTH YIOJIOBHOE J€JI0, MPUHATH MPEAYCMOTPEHHBIE 3aKOHOM MEpPbI K
YCTaHOBJIIEHUIO (DAKTUUYECKUX OOCTOSTENBCTB Ji€Ja, BHUHOBHBIX JIUI, UX
CIPaBEUIMBOMY HAKa3aHUIO, BO3MEIICHUIO yllepOa, MPUUMHEHHOIO JHUIy B
pe3ylbTare COBEPIICHHOIO IPECTYIUICHUsS, a TakKe [PUMEHECHHUIO B
HEOOXOJUMBIX CIy4yasiX HPUHYAUTEIbHBIX MEp MEIUIMHCKOrO XapakTepa
HE3aBUCHMO OT BOJIH U JKEJIaHNS 3aHHTEPECOBAHHBIX JIAII .

Takoe MOHMMaHME CYLIIHOCTH PAacCMaTpHUBAEMOIO IPHUHIMIIA HE O3HAYAET,
YTO HWHTEPECHl JIAI HE YUYWUTHIBAIOTCS IIPU OCYILECTBJIECHUU YI'OJIOBHO-
IIPOLIECCYANBHON AeATENbHOCTU. Kak COBEPIIEHHO CIpaBeMIMBO NMOAYEPKUBAET
JLH. MacneHHUKOBa, NPUHIUN TyOJUYHOCTH BBIPAXKAET COJUIAPHOCTH
MHTEPECOB TOCYJAPCTBEHHOW BJIACTM M YACTHBIX JIMI B JOCTHKCHWM LEIEH
YrOJIOBHOTO Hpomecca’.

[Tonoxenus VYIIK P®, perynupyromue IaHHbIE BOIPOCHI, BBI3BIBAIOT
CEPbE3HBIC 3aMEYaHUs.

Bo-niepBbIX, 3aKOHOJATENb HE TIOWIC] [0 IYyTH pPACIIMPUTEIBHOIO
TOJIKOBAHUS TMOHATUS IyOJMYHOCTH, TaK KakK BO3JIOKWI Ha IPOKypopa,
clieloBaTeNs, OpraH JO3HaHUS U JO3HaBaTelsl OO0S3aHHOCTb YCTAHOBJICHUS
COOBITHS TPECTYIUICHUSI, a TAK)Ke HM300JIMYEHUS JIMI, €r0 COBEpIUMBIIUX (4.2
cT.21).

Bo-BTOpBIX, MyOJUYHOCTH B TAaKOM OrPAHWUYEHHOM IIOHMMAaHUU HE
OTHOCHUTCS K IIPUHLIMIAM YTOJIOBHOTO ITporecca. bonee Toro, yka3aHHbI€ BbIIIE
JOJKHOCTHBIE JIMIA TPABOOXPAHUTEIBHBIX OPraHOB OTHECEHBI 3aKOHOAATENIEM K
YYaCTHHKAM, BBICTYNAIOIIMM B YTOJIOBHOM IIPOILIECCE CO CTOPOHBI OOBUHEHUS, a
BBIIIOJIHEHUE BO3JIOKEHHBIX HA HHUX OO0SA3aHHOCTEW BKJIKOYAETCS B TaKoe
HAIIPaBJICHUE UX JEATEIbHOCTH, KaK YTOJIOBHOE IIPECIIEIOBAHNUE.

YuuThIBas 4aCTHbIE HHTEPECHI, 3aKOHOJATENb MPELYCMOTPEN CIydau, KOoraa
BOJIEU3BSIBICHUE JIUL UMEET ONPENEIICHHbIE IOPUINYECKUE TOCIEACTBUA. Peub
UAEeT O JejaX YacTHOIO M YacTHO-NyOJIMYHOrO OOBUHEHMS, a  TaKkXke O
NPECTYIUICHUSIX IPOTUB HHTEPECOB CIy>)KObI B KOMMEPYECKMX U MHBIX
OpraHM3alMsIX, MPOU3BOJACTBO IO KOTOPHIM MOXKET OBbITh B YCTAHOBJIEHHBIX

! Heo6xoamumo oTMETHTh, YTO UIMEHHO TaKOTO MOAXOa MPUACPKUBAIOTCS 47% OMPOIIEHHBIX
NPaKTUYECKUX paOOTHUKOB.
2 Cm.: JLH. Macnennukosa. Ykas. cou. — C.25-26.
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3aKOHOM CIIy4asiX BO30Y)KJI€HO TOJBKO IO 3asBJICHHUIO PYKOBOAMTENS TaKOi
OpraHu3alu J1U0O0 C ero Corjacus.

B nponeccyanbHOl nuTepaType BBICKA3aHO MHEHHUE O TOM, YTO KPUTEPUEM
auddepeHnranuyu 4acTHOT0, YaCTHO-MYyOIMYHOTO U MyOJIUYHOr0o OOBUHEHUS, a
TaKk)K€  YTOJOBHOTO IMIPECIICOBAHUS SBISETCS HEMOCPEACTBEHHBIN OOBEKT
TIPECTYITHOTO TOCATaTeIbCTRA .

C 3TUM MHEHUEM CJeyeT COrJIacuThCs, T.K. B OCHOBE pa3rpaHUYeHUs BUIOB
OOBHHEHMSI JIEKUT HEOOXOJAMMOCTh 0O€CleueHUs HENPUKOCHOBEHHOCTH
OXpaHsieMOl 3aKOHOM TalHbI, KOTOpasi, B CBOIO OY€pelb, SBISETCS OJHUM W3
KPUTEPHEB, ONPEICIAIOMMX COOTHOMICHHE HMHTEPECOB’. YKA3aHHBIH IOIXOJ
MO3BOJIUT YCTAaHOBUThH Pa3yMHbIN OajlaHC OXpaHSEMBIX 3aKOHOM HHTEPECOB B
YTOJIOBHOM CYAOIIPOU3BOJICTBE, HO HE PELIUT NPOOIEMY ONPEAECIICHNS KPUTEPUSI
JJIS  COOTHOLIEHHMsS] MyOJUWYHBIX W YaCTHBIX YTrOJOBHO-TPOIECCYaIbHbBIX
UHTEPECOB.

Ha w™mo# B3rmsan, B yroJIOBHOM NIPOLECCE TAKUM KPUTEPHUEM JOJDKHA
BBICTYIIaTh JAMCIIO3UTUBHOCTb, T.€. BO3MOXKHOCTb CBOOOJHOTO PaCHOPSKEHHUS
JULOM CBOMMH MaTe€pHaJIbHBIMUA U MPOLECCYAIbHBIMU IIPABAMU HE3aBUCHUMO OT
BOJIA U JKEJIAHUS WHBIX JIUI], KOTJa OCYIIECTBICHIE TaKUX MPaB 00eCIeUnBaeTCs
COOTBETCTBYIOIIUMH  OOSI3aHHOCTSIMM  TOCYJJaPCTBEHHBIX OpraHOB U  HX
JOJIKHOCTHBIX JIULI.

Takum  oOpa3oM, Ha  OCHOBAHMM  BBIIIEH3JIOKEHHOIO  MOKHO
chopMyIMpPOBATh CIEAYIOIINE BHIBOIBI:

Bo-1niepBbIX, B YyrOJIOBHOM CyJIOIPOU3BOJACTBE (B TOM YHCIE W Ha CTaIuu
NPEJBAPUTEIBLHOTO paccileOBaHUs NPECTYIUIEHNH) HAaXOIIT CBOE MPOSIBICHUE
rOCy/lapCTBEHHbIE, OOILECTBEHHBIE M YACTHbIE HMHTEPECHI, MPUYEM, YACTHBIE
MHTEPECHI COCTOAT U3 UHAMBUAYAJIBHBIX U KOJUIEKTUBHBIX HHTEPECOB.

Bo-BTOpBIX, Kaxkgas u3 0003HAYEHHBIX KIACCU(UKALMOHHBIX TPYyMI
BKJIIOYAET B ce0sl KaK HEMOCPEICTBEHHO YTOJIOBHO-TIPOLIECCyalIbHbIE HHTEPECHI,
TaK U UHbIE UHTEPECHI, OXPaHIEMBbIE 3aKOHOM.

B-tpetbux, myOnMMYHOCTH, SBISSACH OCHOBOM  BCErO  yrOJIOBHOTO
CyZIOIPOU3BOJICTBA, ONPEAEIAIOIIEN HE TOJBKO €ro MpUpOay, HO M BIIHSIOLIEH
Ha BeCh XOJ  YIOJIOBHO-IIPOLIECCYaNIbHOW  JE€ATEIbHOCTH,  BBIpaXKaeT
COJIMJAPHOCTh MHTEPECOB B YIOJOBHOM Ipouecce. B 3Tol cBs3u mMyOIMYHOCTh

' Cm. mogpo6uee: Kosryn H.H. Vkas. crates. — C.71; CmonskoBa M.B. CooTHomeHHE
YaCTHBIX M MyOJWYHBIX Hayajdl B YTOJOBHOM TIpOIlECCE — METOO0JOrHYecKasi OCHOBa
OTpesieNieHUs] OCHOBAaHUUN M TPEACNIOB BMEMIATEIHCTBA MPABOOXPAHUTENBHBIX OPTraHOB B
oxXpaHsieMble 3aKOHOM TaiHbl // CoIMaTbHO-Y)KOHOMUYECKHE U TMPABOBBIE MPOOIEMBI
BocTtouno-Cubupckoro pernoHa Ha MOpOre TPEThEro ThICAueseTHs: Matep. Hayd.-TpakKT.
koH(p. — UpkyTck: U3a-Bo UTDA, 1998.- C.78-79.

2 Cwm. noapobuee: CmonbkoBa W.B. TaiiHa u yronoBHO-NpolecCyalbHbIi 3akoH. — M.: Jlyy,
1997. - C.3.
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J0JIKHA OBITh OTHECEHA K yTrOJIOBHO-IIPOIIECCYATbHBIM MPUHITUTIAM U TOJTYYUTh
COOTBETCTBYIOLIEE CAMOCTOSITEIIBHOE 3aKOHOIATEIIbHOE 3aKPEILICHUE.

B-ueTBepThIX, MyONWYHBIM HHTEpEC — ATO TOCYJIAPCTBEHHBIN WHTEpEC, a
TAK)K€ NOATBEPKICHHBIM TOCYJapCTBOM M 3aKOHOJATENBHO 3aKPEIJICHHBIN
OOIIECTBEHHBIN HMHTEPEC KaK COBOKYIMHOCTh COIHMAIBHO 3HAYMMBIX YACTHBIX
WHTEPECOB, HE MPOTHUBOPEYALIUX FOCYJAPCTBEHHOMY UHTEPECY.

B-nsThIX, MOXHO BBIICIHUTH JIBA CAMOCTOSTEIbHBIX KPUTEPUS IS
pasrpanuueHusi chepbl MyOJUYHBIX U YaCTHBIX HHTEPECOB:

- HEMOCPEJCTBEHHBI OOBEKT MPECTYMHOro  IMOCATaTeIbCTBAa  Kak
KpUTEpU pa3rpaHUUYCHHS OXPAHSAEMbIX 3aKOHOM HHTEPECOB;

- DJIEMEHTBHI JIUCIO3UTUBHOCTH B YTrOJIOBHOM CYIONPOU3BOACTBE - Kak
KPUTEPU pa3srpaHUUCHUS YTOJIOBHO-TIPOLIECCYAJIBHBIX HHTEPECOB.

§2. HpaBcTBeHHbBbIE HAYaJIa pa3pemieHus KOHQPJINKTOB
MeK1Y NYOJTUYHBIMU M YACTHBIMH MHTEpPEeCaAaMH B YTOJIOBHOM Mpoliecce
HA CTaMHU NPeIBAPUTEIBLHOI0 Pacc/ieI0BAHNS

Kou(paukTe!l (MX CyIIHOCTB, 3HaUEHUE, BHUJIbI, TPUYUHBI BO3ZHUKHOBEHUS U
pa3BUTHs) SIBISUIMCh  OOBEKTOM HAy4YHOro HccieqoBaHusi — (puiocodos,
COIIMOJIOTOB, TICUXOJIOTOB, MOJIUTOJIOTOB, a TakKe IpUcToB. OJHAKO WHTEpeC K
JAHHOM MpoOyieMe He HOCHJ TOCTOSHHOTO XapakTepa W MOJY4YHJI 3aMeTHOe
pa3BUTHE JHIIb B ToOCienHUEe TroAbl. bojee Toro, aHanmu3 crenuaIbHON
JUTEpaTyphl MO JaHHOMY BOIIPOCY IIO3BOJISIET YTBEp)KAaTh, 4TO IMpolieMa
HPAaBCTBEHHBIX ~ HAuyal  pa3pemieHuss  KOHQIMKTOB B YTOJIOBHOM
CYJOTIPOU3BOJICTBE CTABUTCS BIIEPBbIC.

HccnenoBanne BONPOCOB — pa3pelieHUs  KOH(MIUKTOB B IpoLEecce
HEBO3MOXKHO 0€3 pacKphITUi HUX CYLUIHOCTH, POJM B PA3BUTUU YIOJOBHO-
MPOIECCYaTbHBIX OTHOLICHHM, a Takke KIacCU(PUKALUU, TMOITOMY CUHTAIO
HEOOXOUMBIM OCTAaHOBUTHCS Ha JTAHHBIX aCTEKTaX MOCTABICHHON MPOOIEMBI.

BonbIIMHCTBO YYEHBIX paccMaTpUBAIOT KOHGIMKT B BUAE AMHAMUYHOTO
SIBIICHHSI M ONPEJCIISIOT €ro KaK CTONKHOBEHHE CTOPOH', GOpMy OTHOIICHHMH
MEXTy CyOBEKTAMH COIMAIBHOIO AEHCTBHS, IPOLECC MPUHATHS PEIICHHS
TOMBITKY JOCTHKCHHS BO3HATPAXKICHHS, CONEPHHYECTBO CTOPOH’, PEalbHYIO

' Cm.: Kossipes I'.11. Beexenue B kondukronoruio. — M.: BIAJIOC, 1999. — C.5; Kosbipes
I''. Kondaukronorusi. ConnanbHbpli KOHQIUKT B OOIIeCTBEHHON *)u3HH // ColMalibHO-
ryMaHuTapHble 3HaHus. — 1999. — Nel. — C.103.

2 Cm.: 3npaBomeiciioB A.I'. Commomnorust koHdmukTa. — M.: Acniekt I1pecc, 1996. — C.96.

3 Cm.: Menzpa A. OcuoBsl commonorun. — M.: 31, nom NOTA BENE, 1998. — C.279.

*Cm: ®poioB C.C. OcnoBbl cormonioruu. — M.: FOpuct, 1997. — C.330.

> Cm.: Hpankun JI.S. Paspemenne npoOleMHBIX CUTyaldii B MPOILECCE pacClieOBAaHUS. —
CrepmioBck: Cepat. opua. ue-1, 1985. — C.7.
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6ops0y’. Onmmako JLW. HaiigeHoBa NpH aHAIM3e IPEAMETA CBOETO
HCCIIEIOBAHNUSI OCHOBHOW aKILEHT CMELIAeT B CTOPOHY HWTOrOB JCHCTBUU,
ornpeaenss KOH(QIMKT KakK pe3yjbTaT HapyLIEHUS paBHOBECHS B CHCTEME
ToBeIeHYECKUX akToB moneil . JI.U. HaiieHoBa 0GOCHOBAHHO yKa3bIBAaeT Ha
OTCYTCTBHE BO3MOXKHOCTH CTPOTO KIACCHU(PHUIMPOBATh U CHUCTEMATH3UPOBATH
OpPUYUHBl KOH(IUKTOB B CTpaHe, 4YTO, IO €€ MHEHHI0, OO0YCJIOBICHO
COLIMOKYJIbTYPHBIMU OCOOEHHOCTSIMU caMux KOHGIMKTOB B Poccun. Opnako
y4eHbIe, UCCIIEAYS MPHUPOAY M CYIIHOCTh KOH(IMKTOB, MBITAIOTCS BBIICIUTH
HanOoJiee paclpOCTPAHEHHbIE MPUYUHHO-CIEACTBEHHbIE CBs3u. llpu »ToM B
Ka4eCcTBE JIETEPMHHAHT KOH()JIMKTOB OHMU Ha3bIBalOT HEPABEHCTBO B OOIIECTBE,
JICTIPUBALMOHHBIE COCTOSHUSA™ (B TOM YHCIIE H B CHCTEME MPABOOXPAHUTEIBHbIX
OpPraHoOB), pa3jM4yhe LEHHOCTHBIX OPHEHTALUN CyOBEKTOB, HAECOIOIMYECKHE
NPUYHHBL U P ApYrux°. HecMOTps Ha CTONb WIMPOKOE Pa3HOCTOPOHHEE
NOHMMAaHHE TPUYUH BO3HMKHOBEHMS U Pa3BUTHUSI KOH(MIMKTOB, CIEHUAIHUCTHI
€IMHOAYIIHBl B TOM, YTO OJHOW M3 HUX SIBJISIETCS HECOBIAJCHHUE HHTEPECOB
YYaCTHUKOB OOLIECTBEHHbIX OTHOWIEHUH. OJHAKO B pELUIEHUH BOIpoOca O
B3aMMO33aBHCHUMOCTH KOH()JIUKTHBIX CHUTyalliii W MHTEPECOB CYOBEKTOB
KoH(pukTa eauHcTBO MHeHUM otcyrctByeT. C.C. ®ponoB B 3TOH CBS3H
CUMTAET, YTO KOH(MIMKT BO3HUKAET BCAKMHA pa3, KOrJa JIMIO TMbITaeTCA
JOCTUTHYTh BO3HArpaXACHHUS IMyTEeM IMOAYMHEHUS, HABA3BIBAHUS CBOCU BOJIH,
yAaneHUs] WM YHUYTOXKEHHUS NPOTHBHHUKA, CTPEMSILErocs MOJIYYUTh TO XKe
BO3HArpakaeHne . VHBIMH CI0OBAMH, Y4acTHE JIMI| B KOH(IHKTE 00YyCIOBICHO
€IMHCTBOM MX UHTEPECOB.

BOJIBIIMHCTBO K€ YYEHBIX MNPUACPKUBAIOTCS MHEHUS O JETEPMHHALUU
KOH(UIMKTOB  IPOTHUBOIOJIO)KHOCTbIO ~ MHTEPECOB  B3aUMOJAECHUCTBYIOLIUX
CyOBEKTOB M TMOAYEPKUBAIOT, YTO KOHGIMKTHl BO3HUKAIOT IO BO3AECHCTBUEM
HECOBIA/IAIONIMX HJIH MPOTHBOCTOSIIMX HHTEPECOB .

besycnoBHo,  topuamueckuii  KOHMIUKT ~ oOnamaer  ONpeAesieHHON
cnetmduroit. Tak, B.H. KynpsBreB mnonaraer, 4To IOpUAMYECKUM CIEIyeT
npU3HATh 000N KOH(IUKT, B KOTOPOM CYOBEKThI, MOTUBAIUS UX MOBEACHUS
1160 00BEeKT KOH(IMKTa 00Jalal0T MPaBOBBIMU NpPU3HAKAMH, a KOHQIHKT

® Cwm.: Coumonorusi / A.A. Panyrun, K.A. Pagyrun. — M.: BJIAJIOC, 1995. — C.105-106.

' Cwm: AnnynoB A.f. Kondaukronorus / A.fl. Aauknos, A.W. [llumwios. — M.: FOHUTU,
1999. — C.193; Haiinenona JI.U. Comnuonoruyeckre Teopun KOH(MIMKTOB U MX pa3pelieHus
/I ConaibHO-TTOJIUTUYECKHH JKypHAIL. — 1994, — Neo1-2. — C.83.

? Tox ACIPUBALMOHHBIME COCTOSHHSME YUCHBIC MOHHMAIOT TE, IS KOTOPHIX XapaKTEPHO
SBHOE PACXOXKACHUE MEXIY OKUIAHUSIMH U BOZMOKHOCTSIMHU UX yJIOBIETBOPEHHUS.

3 Cm., Hanp.: Knuanosa .M. Kondaukr: 3a nnu nporus. — M.: Monozgas reapaus, 1978. —
C.9; Tomun B.T. OcTpsie yriibl yroJIOBHOTO cygonpou3Boactsa. — M.: FOpua. aut., 1991. —
C.26; ®ponos C.C. Yka3z. cou. — C.320-322.

* Tam xe. — C. 330.

> Cm., Hanp.: baes O.5. Vka3. cou. — C.18; I'padckuit B.I. [IpaBo u MOpajib B HCTOPUK:
npoOJIeMbI IICHHOCTHOTO noaxoAa // 'ocynapctBo u mpaBo. — 1998, — No.8. — C.114.
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BJICYET IOPUAMYECKUE IIOCIEICTBHS; ONPEIEIAONEe 3HAYCHHE B TaKUX
KOH(DIUKTaX MPUHAIJICKUT TMPABOBBIM HOpMaM, OT CMbICIIa W 3HAYCHUSA
KOTOPBIX 3aBUCSAT JEUCTBUS YYAaCTHHKOB MPABOBBIX orrommenuit'. Mcxons u3
yYKa3aHHOHN crenu(uKkd IOpUANYECKUX KOH(DIUKTOB Kak OJHOTO W3 BHIOB
COLIMAJIBHOTO KOH(JIMKTa, MOYXHO JaTh CIEAYIOIIEE OINpPENEICHUE YTrOJIOBHO-
IPOLIECCYaTbHOr0 KOH(IUKTA.

YroJsioBHO-IponecCcyaabHbIH KOHQJIUKT — IPOTUBOpPEYHE NMyOIUYHBIX U
YaCTHBIX UHTEPECOB B YTOJIOBHOM IPOIIECCE, BO3HUKAIOLIEE U Pa3BUBAIOIIEECS B
CBS3M C OOBEKTUBHO CYHIECTBYIOIIMMHU KOJUIM3USMHU MEXIY IPABOBBIMU
HOpMaMHU, PETYJIUPYIOLIIMMH OJIMH U TOT K€ MPEIMET, a TAK)KE HECOOTBETCTBUEM
JEHCTBYIOUIUX MPABOBBIX HOPM OOBEKTUBHOM peaTbHOCTH.

PackpbiTue npupoasl KOH(IMKTa HE HMCUEPHBIBAET PACCMOTPEHUS
noctaBjieHHOW mnpoOnemsbl. Emie ogHUM BONPOCOM, HE MOJYYUBIIMM CBOETO
r1yOOKOro M BCECTOPOHHETO HCCIIENOBaHMs, SBISETCS KiIaccuuKaius
KOH(JIMKTOB, a TAKKE MECTO YTOJIOBHO-IIPOLIECCYATbHOTO KOH(DINKTA B CUCTEME
KOH(DJIMKTOB  CONMAIBbHBIX W WX COOTHONIEHHWE C KPUMHHAIbHBIMU
KOH(IMKTaMH.

TpaluIMOHHO OJHMM U3 OCHOBAaHMI CHCTEMaru3aluud KOH(IIMKTOB
BBICTYIAET KPYI' €ro y4acTHUKOB. 110 yka3aHHOMY OCHOBaHUIO BCE€ KOH(IJIUKTHI
MOJAPA3JIETAIOTCS Ha BHYTPUIMYHOCTHBIE, MEKIMYHOCTHBIE, KOHPIMKTHI MEXKIY
JUYHOCTHIO u 0OLIECTBOM, MEXIY COLIMAJIbHBIMU rpyIIamH,
MEXTOCY/apCTBEHHbIE ~ KOHQUIHMKTBI,,  KOHQJIMKTHI ~ MEXKLY  CEKTOpaMH
OGILECTBEHHOTO PA3AeeHHs TPY/a, MEKAY KyJIbTYPAMH M THUIIAMH KYIbTYp® H
ap. Ilomumo BepTHKaIbHOM KiIaCCH(PUKALMKU CIEIMATUCTHI YKa3bIBAIOT Ha
HaJIMYUE CUCTEMHBIX CBSI3€M MO TOPU30HTAIU B 3aBUCUMOCTH OT LIEJIEN CTOPOH U
chepbl uX JeATenbHOCTH. HecMOTpst Ha TO, YTO YrOJIOBHO-IIPOLIECCYaJIbHBIE
KOH(DIIUKTHI SBISIFOTCS YAaCTHIO COIMAIIBHBIX POTUBOPEUNIA, TPUMEHEHNUE K HUM
HA3BAHHBIX KJAacCU(UKALUN HE TMO3BOJSET y4eCTh TOW CHEIU(PUKU, KOTOpas
IPUCYILIA YIrOJOBHO-NPOLECCYAJbHBIM OTHOLIEHUSAM. B 1Lensx BbLAEICHUS
O0OBEKTHBHO CYIIECTBYIONIUX OCOOCHHOCTEW W3ydeHUs KOH(IUKTOB B cdepe
OCYULIECTBJIEHHUSI MPOLECCYAbHON JEATENbHOCTH YUYEHbIE MOLUIM [0 IyTH
dbopMupOBaHUA ~ KOHUEMIUH  KOH(QIUKTHOTO  CIEJACTBUSA, TPU  ITOM,
MCCJIEIOBAHUIO TOABEPrajuch KOH(JIMUKTBI ~ MHTEPECOB  CIEOBaTeNsl U
o6BHHsieMOro  (mogo3peBaemoro)’. Takoil IMOAXOX K aHAIM3y YrOJIOBHOTO

" Cm.: FOpunmueckas koudmuxronorus / Ots. pea. B.H. Kyapssues. — M.: MIH-T Toc. i npasa
PAH, 1995. - C.14-15.

2 Cm noapobuee: Koros JI.I1. Ilcuxonorust cnemoatens / JI.I1. Koros, I'.I'. Illuxanmos. —
Boponex: NU3n-so Bopounex. yH-ta, 1976. — C.26-30.

3 Cm. mozpo6uee: 3npaBomsiciaoB A.I'. Ykas. cou. — C.105.

4 Cwm., Hamp.: baeB O.4. VYka3. cou. — C.23-41. Yka3zaHHasg KOHUENIUS SIBUWJIACH MPEIMETOM
Cepbe3HOM KPUTUKM B CHEUUANbHOM suTepatype (cMm. moxapobuee: Jlapun A.M.
Kpumunanuctuka u napakpumuHanuctuka. — M.: BEK, 1996. — C.102-103.
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IIPECIICIOBAHUS IIPUBOAMT, C OJHON CTOPOHBI, K HAPYILIEHUI) HPABCTBEHHBIX
HOPM W IPUHUMIIOB, a, C APYrOWd CTOPOHBI, HAIPaBJI€H Ha OTOXKIECTBIICHUE
KPUMHUHAJIBHOTO M YTOJIOBHO-NPOLIECCYAIBHOTO KOH(IMKTOB, YTO, MO MOEMY
MHEHUIO, HEJIb3s1 IPU3HATh IPUEMIIEMbIM.
Ha wmoii B3risig, B COBOKYMHOCTHM KOH(QIMKTOB, BO3HHUKAIOIIMX B XOE
[IPEIBAPUTEIILHOTO  pPACCIE€OBAHMS  NMPECTYIUIEHUH, MOXHO  BBLICIUTH
ClIeIyIolMe KIacCu(UKAMOHHBIE TPYIIIbI:
1) KOHQIUKTBI MeEXQy MyOJIMYHBIMM W  YAacCTHBIMU  HHTEpPECaMH,
OXpaHseMbIMHU 3aKOHOM;

2) KOHQIHMKTB ~MEXJIy NyOJUYHBIMU U  YacCTHBIMH  YTOJIOBHO —
MIPOLIECCYyAIbHBIMU UHTEPECAMH;

3) KOHQIIUKTBI MEXy MyOJIUYHBIMU MHTEpPECAMH, OXPAHSIEMBIMH 3aKOHOM,
Y YaCTHBIMU yTOJIOBHO-IIPOLIECCYaTIbHBIMH HHTEPECAMU;

4) KOHQIUKTBI ~ MEXIy  MyOJWYHBIMH  YTOJIOBHO-IPOLIECCYaIbHBIMU
MHTEPECAMH U YaCTHBIMU MHTEPECAMHU, OXPAHIEMBIMU 3aKOHOM,;

5) KOHQIUKTBI MEX]ly YaCTHBIMU HHTEPECaMHU.

[TpuBeneHHas knaccU(pUKALMs HE YYWUTHIBAET TOrO, KTO W3 YYACTHHKOB
nporecca SBIAETCS HOCUTENEM MyOINYHBIX WM YaCTHBIX MHTEPECOB, TaK KakK B
NPOTUBHOM CJy4yae CHCTEMaTH3allusi BCeX KOH(MIMKTOB, BO3HHUKAIOMIMX Ha
CTaJMM TPEIBAPUTEIBHOIO PACCIIEIOBaHUS MPECTYIUICHUI, TpeBpaTUiIach Obl B
(dbopmasibHOE IEPEUNCTIEHUE BOZMOXHBIX BAPUAHTOB.

Boinenenne yka3aHHBIX —KJIaCCU(UKALMOHHBIX TPyHI  00YyCIOBIMBAET
HEO0OXOIUMOCTh OMPEICICHUS TOTO, KAKUE KOH(IUKTHI JOJKHBI ObITh OTHECEHBI
K KaXXI0U U3 HUX.

K xoHbamkraM oxpaHseMbIX 3aKOHOM IyOJMYHBIX M YAaCTHBIX MHTEPECOB
OTHOCATCA T€, KOTOPBIE BBITEKAIOT M3 IPOTHUBOPEYUN MEXKAY IPABOBBIMHU
HOPMAaMH, 3aKPEIUISIOIMMU OTHECEHUE OTIAEIbHBIX KATErOPU YTOJIOBHBIX €I K
JieJIaM YaCTHOTO, YaCTHO-ITyOJUYHOTO U IMyOJIMYHOTO OOBHHEHHUS.

Bo Bropyro kimaccupuKanMOHHYIO TPYMIy BKJIIOYAIOTCS KOH(IUKTHI,
OOyCIIOBJICHHbIE =~ HECOOTBETCTBHEM  OTACIBHBIX IPOLECCYyalbHBIX  HOPM,
HaIlpaBJICHHBIX Ha 3alIUTy JUYHOCTH, €€ MpaB U CBOOOJ, 3aKOHOAATEIIHHO
3aKpEeIUJICHHBIM  3a/ladyaM  YTOJIOBHO-TIPOIIECCYANIbHON — EATENbHOCTH  JTHOO
npoGenaMi COOTBETCTBYIOLIErO TIPaBOBOro peryiaupoBanus. Tak, cr.27' YIIK
PCOCP copepxana HOpMY, B COOTBETCTBMU C KOTOPOHM B YCTaHOBJICHHBIX
3aKOHOM  ClIy4yasX  IIPUBJICYEHHE K  YIOJIOBHOW  OTBETCTBEHHOCTHU
OCYILECTBJISUIOCh MO 3asBJICHUI0 PYKOBOJIWUTENS OPraHU3alMUd WX C €ro
cornacus. OIHAKO YTrOJIOBHO-NPOLECCYAJbHOE 3aKOHOJATENIbCTBO HE J1aBAJIO
OJIHO3HAYHOTO OTBETA Ha BONPOC O CTAaTyce MU 00bEeME MpOllecCCyaJbHBIX MpaB
PYKOBOIMTENS IOPUIUYECKOTO JIMIA, OOpaTUBILErocs B MPaBOOXpPAHUTENbHbIC
OpraHbl C 3asBJIEHUEM O BO30YXKICHMM YTOJOBHOIO Jiela JMOO JaBLIero Ha TO
coriacue. YKa3zaHHas mpobiieMa He Hanuia cBoero pasperieHus u B YIIK PO.
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K ykazanHol rpymnmne MOKHO, IO MOEMY MHEHHIO, OTHECTU U KOH(IUKTHI,
BBITEKAIOIIHNE W3 IOJOKEHUN HOBOI'O MPOLECCYATBHOIO 3aKOHOJATENIbCTBA, HE
IIPENOCTABJIAIOIIETO MIOTEPIIEBIIEMY IIPSIMOTO npaBa 00>KanoBaTh
IIOCTAHOBJICHHE TOCYAApPCTBEHHOIO OpraHa WM €ro JOJDKHOCTHOIO JIIA O
MIPEKPAIICHUH YTrOJIOBHOIO JieNia 1o yka3aHHeiM B YIIK HepeaOunuTupyromum
ocHoBanusM. B otinune ot VIIK P®, B VIIK PCOCP coaepxanuch HOPMBI,
(GopMallbHO  YUYWTHIBAIOIIME MHEHHUE MOTEPHEBIIEr0 NpH MPEKpalIeHUU
MPOU3BOJCTBA MO JIeAy MO OJHOMY M3 HEpPeaOWIUTUPYIOUIMX OCHOBaHUHU (1.4
cT.6, m.4 ct.7, m.5 ¢1.209 YIIK PC®OCP). B yacTHOCTH, MOTEpIEBIINI HUMEI
OpaBO JUIIbL O00XaJIOBaThb BBIHECEHHOE IIOCTAHOBIEHUE O MPEKpPaALICHUU
Npou3BOJCTBa MO Jeny. HampotuB, B Xoje cyneOHOro pa3oupareiabcTBa ¢
Y4aCTHUEM TMPUCSHKHBIX 3acelaTesell MpEeKpalleHUue IPOU3BOJCTBA M0 JEIY
JOIyCKAJIOCh TPU OTKaze MPOKypopa OT OOBUHEHMS, €CIH OTCYTCTBOBAJIH
BozpaxeHusi norepresmiero (m.2 cr.430 YIIK PCOCP), uto cnocoOGcTBOBaAIO
JNEUCTBUTENBHOW peanu3aliy MPUHLHUIA COCTS3aTeIbHOCTH Ha CyJIeOHBIX
CTaJUAX YTOJIOBHOTO CYyAONPOU3BOACTBA.

YrosnoBHbINM KOJEeKC PD, npexycmaTpuBaromuii BO3MOKHOCTD IIPUBIICYCHUS
K YTOJIOBHOM OTBETCTBEHHOCTH 3a COBEPLIEHUE OOUIECTBEHHO-OMIACHOTO JESHUSA,
COJIEP)KUT YyKa3aHWE€ Ha OOBEKT NPECTYNHOIO IOCATAaTENbCTBA, KOTOPBIA B
OOJIBIIMHCTBE CIy4aeB HOCUT IyOJMYHO-TIPABOBOW Xapakrep (IpecTyIieHUs
MPOTHUB OOLIECTBEHHON 0€30MacHOCTH M O0IIECTBEHHOrO mopsaka — pazaein X,
MPOTUB TOCYAApCTBEHHOW BJIACTU - pa3fen X, MPOTHUB BOCHHOW CIyXObl —
paznen XI u ap.). OOecrnedeHue 3alIUThl TaKUX OOBEKTOB, O€3yCIOBHO,
oOpasyeT mpeAMeT MNyOJWYHOro HuHTepeca. B To ke Bpems JeHCTBylolIee
3aKOHOJATENbCTBO  MPEJOCTABISET TpakIaHWHY TpaBO  OOpaTUThCA B
Koncrurymmonnsiii Cyn P® ¢ xanoboit Ha HapyIIeHHe KOHCTUTYIIMOHHBIX MPaB
U cBOOOJ B CBA3M C NMPUMEHEHHBIM B KOHKPETHOM J€Jie€ WM IOJIeKalIIM
MPUMEHEHUIO 3aKOHOM (4.1 ¢T.96 DenepanbHOro KOHCTUTYIMOHHOTO 3aKoHa «O
Koncrutymmonnom  Cyae  Poccmiickoit ~ ®enepamuu»). Ilo  panee
neictBoBaBiieMy YIIK PC®OCP mnopmaya Takoil kamoObl HE  SIBISJIACH
OCHOBAHWEM [UIsl IIPUOCTAHOBJIEHUS ITPOM3BOJCTBA 110 JACIY, a MOJOXKEHUE 4.2
c1.98 3akona o Koncrutyunonnom Cyze 3akperisieT mpaBo, a He 00s13aHHOCTD
KOMIIETEHTHBIX OPraHOB IIPUOCTAHOBUTH MPOU3BOACTBO IO YTOJIOBHOMY JIENTY 10
npuHatus pemenus Koncturynuonusim Cyom.

B xone npunstua YIIK PO u3MeHsSIUCh U MOAXOAbI K YpPETYIUPOBAHUIO
nanHoro Bompoca. Tak, Ilpoext YIIK P®, mpomenmmii B I'ocynapcTBeHHOM
Hyme nmepBoe utenue (mamee — IIpoekt Nel), B 4.2 c1.234 mpemycmaTpuBal
BO3MOYKHOCTh MPUOCTAHOBIIEHUS MPOU3BOJCTBA M0 JIeJy B Ciy4yae OOpalleHus
rpaxxnanuHa B Koncrurynumonnsiii Cyj ¢ 5xanoboi, HO 3TO He IPUPABHUBAIOCH
K 00513aTeIbHOMY OCHOBAHUIO NMPUOCTAHOBIICHUS IPOU3BOICTBA 110 Aeiny. [locie
paccMoTpeHus odpunuanbHoro npoekra Kojgekca Bo BTOpOM uUTEHUM (Janee —
[Ipoext No2) manHoe moJjiokeHUE ObLIO HCKIOYeHO. He Hamwio oHO cBoero
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3akperienus u B YIIK P®. CnenoBaTenbHO, OpraHbl pacciieIOBaHUSI HE
00s13aHbI, HO UMEIOT NPaBO NPUOCTAHOBUTH IMPOU3BOJCTBO MO KOHKPETHOMY
YTOJIOBHOMY JIeJly B cllydae oOpallleHusi KOro-inbo U3 y4acTHHKOB IpoLecca C
cooTBeTcTBYIOIIEH *ano6oil B Koncturyunonnsiii Cyn P®, HO noikHBI OyayT
P 3TOM PYKOBOJCTBOBATBHCS HE MPOLECCYaTbHBIM 3aKOHOM, a dDenepanbHbIM
KOHCTUTYHHOHHBIM 3akOHOM «O Koncrurynmmonnom Cyae Poccuiickoi
denepauuny.

Takum o0pa3zom, HampaBieHue B KoHCTUTyunoHHbIH Cya #anoObl MOXKET
MOBJI€Yb BO3HUKHOBEHHE KOH(IMKTA HWHTEPECOB, TaK KakK MyOJIUYHOCTH
BO3JIaraeT Ha KOMIIETEHTHBIE OpraHbl OOS3aHHOCTh NPUHATH BCE MEpHI K
YCTaHOBJICHUIO COOBITHSI MPECTYIUICHUS U JIUL, BAHOBHBIX B UX COBEPIICHUH, A
JIUI0, BOBJICYEHHOE B OPOUTY yTOJOBHO-IIPOIIECCYATbHBIX OTHOILICHUM, BIpPaBe
0o0paTUThCS 3a 3aLIUTON CBOUX MHTEPECOB B CyJeOHbIE opraHbl. B mocnennem
Cllydyae IPUOCTAHOBIICHHE IIPEIBAPUTEIILHOIO pPACCIENOBAHUSA MOXET B
ONPENEIICHHOW CTENEHU BOCIPEIATCTBOBATH  OCYILECTBICHUIO  PEAIbHOU
3aIIUTHI OXPAHAEMBIX 3aKOHOM LICHHOCTEM.

JIns nOCTHKEHUS LeJIed YTOJIOBHOTO CYAONPOU3BOACTBA B YCTAHOBJIECHHBIX
3aKOHOM CJIy4asX IOITyCKAeTCS BO3MOXXHOCTb IIPUMEHEHUS MEp NPUHYXKICHUS,
YTO MOXET MOBJIEYb BO3SHUKHOBEHHE B XOJI€ IPEABAPUTEIBLHOIO PACCIeN0BaHuUs
MPECTYIJIEHUH KOH(PIMKTOB MEXAY MyOIMUYHBIMU YTOJIOBHO-IIPOLECCYATbHBIMU
MHTEpPECAMH U YACTHBIMU UHTEPECAMH, OXPAHAEMBIMH 3aKOHOM.

HpaBcTtBennass mnpobGieMa JAOMYCTUMOCTH — YTOJOBHO-IPOILIECCYaTbHOTO
MPUHYXACHUSA, TPUMEHSIEMOTO IPU JOKa3blBAHUU IO YIOJOBHOMY JEIy B
CTaguu IPEABAPUTEILHOTO paccieoBaHusl, MOKET UMETH
muddepeHIpoBaHHOE PEIICHUE B 3aBUCUMOCTH OT TOTO, K KOMY MPUMEHSETCS
npuHyxjaesue. OpHy  TIpynmy — COCTABJSIIOT — YYAaCTHHKH — YTOJIOBHOI'O
CyZIOIIPOU3BOJICTBA, B OTHOLIEHUHM KOTOPBIX HAYaTO YTrOJIOBHOE IIPECIIEAOBAHUE
(0OBUHSIEMBIH, MTOA03PEBAEMBIif), KO BTOPOI TPYMIE OTHOCATCS BCE OCTAJIbHBIE
Y4aCTHUKH IIpolLecca.

Ha moii B3risan, mpuMeHeHne yrojIOBHO-IIPOLECCYAIbHOTO MPUHYXICHUS B
OTHOIIIEHWH OOBUHSEMOTO WJIM MOJ0O3pEBAaEMOro OyJdeT HPaBCTBEHHO
OIpPAaB/IaHHBIM, €CJIA OHO SABJISIETCS] 3aKOHHBIM M OOOCHOBAHHBIM C TOYKH 3PEHUS
cobmoaenust TpeboBanuii YIIK PO.

Tak, B cooTBeTCTBUU ¢ noctaHoBiieHUeM [Inenyma Bepxosnoro Cyaa P® ot
27 ampenst 1993 r. moj 3aKOHHOCTBIO TMOHHMMAETCSI COOIIOJIEHUE BCEX HOPM
YTOJIOBHO-ITPOILIECCYAIBHOTO 3aKOHOAATENBCTBA, PETIAMEHTHPYIOIIHNX MOPSIOK
MIPUMEHEHUSI MEPbl NPECEYEHUs W MPOJJIEHUS CpOKa €€ ACHCTBHS, a TOoJ
000CHOBaHHOCTBIO - HAJTMYKE B MPEJICTABICHHBIX MaTepuaiax CBEICHUH, B TOM
YUCJIE O JIMYHOCTU COJEPIKALIErocs IOJ CTPAKEeW, KOTOPBIE IOATBEPKAAIOT
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HEOOXOUMOCTh NPUMEHEHHUsl 3aKJIIOUEHHUS I0J] CTPaKy B KauecTBE MeEphI
TPeCeUeH s WTH IPOJUICHHS e CPOKa .

Eciu  mponeccyanbHoe  NpPUHYXKIEHHE, CBA3aHHOE C  YTOJIOBHBIM
npecieoBaHueM, NPUMEHSJIOCh Ha 3aKOHHBIX OCHOBAaHHUSX K JIUIY, Ybs
HEBUHOBHOCTh B  TMOCHEAYIONIEM  HAlljla CBOE  JOKa3aTelIbCTBEHHOE
MOJITBEPXK/ICHUE, TO HPABCTBEHHBIC TPEOOBaHUS 00ECIEUEHHUs CIPaBEIJIMBOCTH
CIIly’)kaT ~ OCHOBOW 171  BOCCTAaHOBHUTEIBHBIX W KOMIICHCAI[MOHHBIX
HpaBOOTHOHleHI/Iﬁl.

WHble TpennochUIKM HMMEET pelIeHHE BOMpoca O HPaBCTBEHHOMU
000CHOBaHHOCTH YTOJOBHO-IIPOIIECCYAJILHOTO TPUHYXACHUS B OTHOLICHUU
YYaCTHUKOB MPEIBAPUTEIHHOTO PpACCIEIOBAHMS, KOTOPbIE HE IOJIBEpraroTcs
YTOJIOBHOMY IIPECIICIOBAaHUIO (CBUJIETENb, IOTEPIEBIINHN U T.11.).

EnvHCTBEHHBIM HPaBCTBEHHBIM OOOCHOBAHUEM TE€X OTPAHUYEHHM, KOTOpHIE
HECYT CBUJETENH, I[OTEPIEBIINE M TPEThbU JIMLA BCIEJICTBUE 3aKOHHOTO
NPUHYXKIEHUS (HalpuMep, OCBUIETEIbCTBOBAHUS), CIYKUT 3HAUMMOCTh 3aj]1a4
YTOJIOBHO - IPOLIECCYaIbHOM JI€ATENbHOCTH (B TOM 4MCIE M Ha CTauH
IIPEIBAPUTEIILHOTO paccienoBanus). OTHAKO HE3aKOHHOE WJIM HEOOOCHOBAHHOE
NPUMEHEHHUE YTOJOBHO - NPOLECCYaJbHOTO MPHUHYXIEHUS K YYaCTHHUKAM
YTOJIOBHOTO CYAOIPOU3BOJICTBA, B OTHOILIEHHMH KOTOPBIX HE OCYIIECTBISETCS
YTOJIOBHOE TMPECIICIOBAaHUE, HE TOPOXKAAET HU BOCCTAHOBUTEIBHBIX, HU
KOMIICHCAIIMOHHBIX OTHOIIEHWH, YTO CIeAyeT MpHU3HATh CYIIECTBEHHBIM
HEIOCTAaTKOM  JIEMCTBYIOLIETO 3aKOHOJATenbCcTBA. Has3BaHHbIE  IEHCTBUS
SBJISIFOTCS. OCHOBAaHUEM TOJIBKO JJIsi TUCUUIUIMHAPHON, a MPU HAJIMYUU COCTaBa
NpEeCTYIUICHUS! -  YTrOJOBHOW  OTBETCTBEHHOCTH  COOTBETCTBYIOLIETO
JOJIKHOCTHOTO JIUIA OpraHa MpeBapUTEIbHOTO pacCIeI0BaAHMUS.

Takum 00pazoM, KOHGIMKTHI UHTEPECOB B YIrOJOBHOM IIPOIIECCE HOCST
aupepeHIMPOBaHHBI  XapakTep W MOTYT IIOJy4YUTh CBOE JalIbHEMIIee
pa3BUTHE, €CIIU HE MpEeANpPUHUMATh Mep K UX pasperieHuro. [lanHas npobiema
HE Hallla CBOETO0 CEPbE3HOr0 HCCIEAOBAaHHWA B HayKe YroOJOBHO-
npoleccyaabHoro mpasa. He SBIsIMCH MpeAMETOM HAy4yHOTO aHaln3a M|
HPABCTBEHHbIE Hauaa pa3pemieHus: KOHQIMKTOB B YTOJIOBHOM MPOIIECCE.

Commonoru npearaoT pa3inyHble MyTH pasperiennus koHdpaukroB. Cpenn
HUX BBIICNAIOT YCTPaHEHHWE TMPUYUHBI KOHQIMKTA, HM3MEHEHHE YCTaHOBOK
YY4aCTHUKOB KOH(IMKTA, 3aMeHa OJHOro CyOBeKTa JpYruM, HCTOIIECHHUE

' O npakrnke cyaeGHON MPOBEPKH 3aKOHHOCTH W OOOCHOBAHHOCTH apecTa HIIM IPOUICHHS
cpoka cozaepxkanus nox crpaxeid: [locranosnenue [Inenyma Bepxosnoro Cyzaa Poccuiickoit
Oenepannu ot 27 ampenst 1993 1. — Ne3 // Tlpaktuka BepxoBnoro Cyma Poccuiickoit
®enepanuu 1o yrojaousM aenam. — M.: JIE-FOPE, 1995. — C.52-56.

' Cm., Harp.: 3pikoB B. Bo3memienne ymep6a, MpUYMHEHHOTO TPaKIaHUHY HE3aKOHHBIMU
neiictBusimu // Poccwiickas roctunus. — 1999. — Ne2. — C.46; Pynues B. Bo3memienue
ymiep0a mpu He3akoHHOM apecTte // Poccuiickas rocturmst. — 1997, — Nel12. — C.21.
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PECYpCoOB CTOPOH, YCTpaHEHHE OIHOH CTOpoHBl M apyrume’. Creumpuka
YT'OJIOBHO-ITPOIIECCYaAIbHBIX OTHOILIEHUH, UX Pa3BUTHE B CTPOTOM COOTBETCTBUHU
C  TMOJOXEHUSIMH  JEHUCTBYIOUIETO  3aKOHOJATENIbCTBA  JIETEPMUHUPYIOT
OOyCIIOBIIGHHOCTh ~ CIMOCOOOB  pa3pemieHus:  KOH(PIUKTOB  crneuuduxoi
MCTOPHYECKOTO PAa3BUTHS OOIIECTBA’, MO3TOMY HE BCE CIOCOOBI pa3pelicHHs
COIIMATIBHBIX KOH(JIMKTOB MOIYT HaWTH CBOE€ NPUMEHEHHE Ha CTaJauu
MPEABAPUTEIIBHOTO  pACCIENOBaHUs MpecTymuieHnd. Ha Mol  B3rmsan, B
HACTOSIIIEE BpEMsl 3aKOHOAATeNlb MCHOJb3YeT CJEAYIOIIMEe HPAaBCTBEHHO
00OCHOBaHHBIE  MYTH  HUBEIUPOBAHUS  KOH(MDIUKTOB,  MPEIJIOKECHHbBIC
COLIMOJIOTaMHU:

1) oOpaiieHue K TpeTbeil CTOPOHE;

2) 3aMeHa OJHOTO CyOBbEeKTa JPYyruMm;

3) KOMIIPOMMCC UHTEPECOB.

[TponeccyanucTsl mpeuiaraloT HECKOJbKO HMHBIE CHOCOOBI HE TOJIBKO
paspenieHusi, Ho U NpeAyNnpexACHUs KOH(MIUKTOB. Bo-mepBoiX, 3TO rirybokoe
OCMBICJICHUE TIPUPOABl W CYIIHOCTH HMHTEPECOB JHMYHOCTH M OOIIeCTBa B
YIOJOBHOM mpouecce. Bo-BTOpbIX, pa3BUTHE M  COBEPILIEHCTBOBAHME
JEHCTBYIOLIETO YrOJOBHO-IIPOLIECCYATBHOTO 3aKOHOIaTENbCTBA. B-TpeThux, 3TO
COOJIIOICHHE HOPM TMPOIECCYaTbHOTO 3aKOHOAATENbCTBA U MPOLECCYaTbHOU
(GhopMBI TIpU MPOU3BOJICTBE MO YrOJOBHOMY Jielly. B-ueTBepThIX — MOBBIIICHUE
MPaBOCO3HAHUS CJIEIOBATENsl, €ro MPAaBOBOM HJEOJIOTHH, IICUXOJOTHMH H
KYJIBTYPHI .

Ha wmoif B3rmsin, HpaBcTBeHHasi mpoOiema paspemieHuss KOH(QIUMKTOB B
YTOJIOBHOM CYJIOIIPOU3BOJICTBE MOXKET OBITh pEIIeHa C YYETOM TOTO, KTO
ABJISIETCSI  YYACTHMKOM  BO3HHUKILIErO MPOTHBOPEUYUST W MEXKIY KaKUMH
MHTEpPECAMU OHO CYILECTBYET.

Tak, 1©o0 MoeMy MHEHUIO, 3aKOHOJATENb JOJKEH MOOUWPATh U
CTUMYJIUPOBATh T€ KOHQIMKTHI, KOTOPbIC HAIPaBJICHbI HA JOCTIKCHHE IeTeH
BCEM  YTOJIOBHO-NIPOLIECCYAJIbHOW  JAesATeNbHOCTH. B Takom  cBere
MPEACTABISAIOTCA  HPABCTBEHHO  HEJOMYCTUMBIMU  KOH(IMKTBI  MEXIY
MHTEpeCaMU YYaCTHUKOB IPOLIECCA, BBICTYNAKOUIMX HA CTOPOHE 3allUThl, TEM
Ooee, KOraa OJUH W3 HUX MPEACTABISET B JIeJ€ MHTEPECHI IPYroro, Hampumep,
MEXy TMO0J03peBacMbIiM (OOBUHSIEMBIM) M 3alIUTHUKOM WU TPAXKIAHCKUM
OTBETYHKOM H ero npejacrapureneMm’. C Ipyroil CTOPOHBI, UMEIOT MO3HTHBHOE

2 Cwm., Hanp.: Kossipes 1. Vka3. cou. — C.16-17; ®ponos C.C. Ykas. cou. — C.319-320.

P Cwm. noapooHee: PycramoB X.VY. Yronoueiii mporecc. @opmel. — M.: 3akoH U mpaBo,
IOHUTH, 1998. — C.105-137; YensioB-bedbyToB M.A. Kypc yroiaoBHO-mpoIieccyaibHOTO
npaBa. Ouepku TO HUCTOPUM CyJa M YTOJOBHOTO IIpoliecca B pabOBIaAEIbUYeCKUX,
deonanpHBIX U OypiKyas3HbIX rocyaapcTBax. — CI16.: PaBena, Anbda, 1995. — C.37-71.

Cwm noapo6nee: O.4. baeB Yka3. cou. — C.34-37.

2 Cm. nonpobnee: Hekpacosa M.IIL. IlpaBoBble M HPAaBCTBEHHO-IICHXOJOTHUECKUE ACTIEKTHI
cyneOHoi 3amuthl. — Kanununarpan: M3a-so Kanuaunarpaz. ya-ta, 1984. — C.32-42.
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3HAUEHHE TaK Ha3bIBAEMbIC «KOH(MIUKTH OOBHHEHUS», KOTOPHIE CITIOCOOCTBYIOT
3alIHTE HHTEPECOB IOTEPIIEBIIErO .

Ha ™ol B3rasa, Kaxaod rpymnne KOH(IUKTOB, BO3HUKAIOMIUX MEKIY
WHTEpPECaMHd B YTOJIOBHOM CYJIONPOW3BOJICTBE, MPHUCYIIA CBOU CIIOCOOBI
pazpemenus. OpHAKo CTpoKaiilliee COONIOJCHWE HOPM  YIOJIOBHO  —
MPOIIECCYabHOTO 3aKOHOJATENhCTBA, BblAeleHHOoe O.f. baeBbiM B KauecTBe
OJIHOTO U3 MYTEW pelIeHUs] U MPEAYNPEKICHUS] TPOTUBOPEUUM, TOHKHO UMETh
MECTO B cllyda€ BO3HUKHOBEHHUSI KOH(JIMKTAa HE3aBUCUMO OT €ro
KJIacCU(UKAIMOHHOM TPYMIbl, HO JTO HE CTOUT paccMaTpuBaTh Kak
JNCHUCTBEHHBIN  CaMOCTOSITENIBHBIA ~ CIOCOO — yperyJMpoBaHus  KOH(MIUKTA
untepecoB. Kak cosepmienHo oOocHoBanHO otmerws .3. XaiikuH, cama
«IIPaBOBAsi CHCTEMa HOCHT XapaKkTep KOH(IHKTa»' . B CBSI3H C 3THM Cleayer
OTMETHUTh, YTO B INEIAX YPETryJIHpOBaHUA  KOH(MIUKTOB  HEOOXOJMMO
COBEPIICHCTBOBAHUE 3aKOHOJATENIbCTBA, OCYIIECTBISIEMOE O MyTH Pa3BUTHUSA
AJIEMEHTOB JIUCIO3UTUBHOCTH, COCTSI3aTE€IbHOCTH, JETAIBHOTO 3aKpEIUIeHUs
MIPABOBOr'0 TMOJIOKEHHSI YYACTHUKOB YTOJOBHO-IPOLIECCYANIbHBIX OTHOIICHUH, a
TaKKe PACIIMPEHUS] YACTHBIX Hayall B yTOJIOBHOM MpOLIEecCe.

Tak, npu mpekpaieHu MPOU3BOACTBA MO JIeNy MO HEPeaOUIUTUPYIOIIUM
OCHOBAaHMSIM JOJDKHA OBITh TpUAaHa IOPUIUYECKAs CHJIa BO3PAKCHHIM
MOTEPIIEBUIETO IPOTUB COOTBETCTBYIOIICH dhopmbI OKOHYaHUSI
MPEBAPUTEILHOIO pacciaeoBaHus. AHAJIOTMYHBIM 00pa3oM CJEJI0BaIO Obl
pemuTh MpodJieMy TMPUOCTAHOBIICHWS TPOM3BOJCTBA 10 jeny. Ecuwu
NOTEPHEBIIMK HACTAMBAE€T HA NPOBEACHUU JOMOJHUTEIBHBIX CIEACTBEHHBIX
NEUCTBUM, HMCCIENOBAaHUM HOBBIX IIPEACTABICHHBIX KOMIIETEHTHBIM OpraHaM
JIOKa3aTeNbCTB M BO3PAXKA€T NPOTHUB IPUOCTAHOBJIEHHUS MPEABAPUTEIBLHOIO
paccieioBaHus, TO OHO HE MOXXET OBITh NMPUOCTAHOBIICHO PAaHEE BHITIOJIHCHHUS
HEO0OXOMMBIX TIPOIECCYyaNTbHBIX JCHCTBUM.

[IpencraBnsercs, 4YTO 3aKOHOJATENIO0 CIEAYET TaKXke MPeayCMOTPETh
BO3MOXXHOCTh 00Jie€ IMIUPOKOr0 TMPUMEHEHUs TaKoro crnocoba pa3pernieHus
KOH(JIMKTOB, Kak oOpanieHue K TpeThell cTopoHe. B kauecTBe mnocnenHen
MOXET BBICTYNATh CYJ WM BBIIIECTOSIIECE JOJKHOCTHOE JIMIIO, YTO MOKET
MOBJICYbh 3a COOOM peanm3anuio emie OJJHOT0 CHocoda yperyIupoBaHUS
MPOTUBOPEYUHI — 3aMEHY OJIHOTO CyOBbeKTa APYTUM.

B Tex cnyuasix, koraa paspenieHue KOHGIUKTOB B MOJIb3Y HMCKIHOYUTEIHLHO
MyOJIMYHBIX WM YaCTHBIX HMHTEPECOB MOXKET IOBJIEUb 3a COOOM HapylieHue
MHBIX HHTEPECOB, 3aKOHHBIX IMpPaB M CBOOOJ YYaCTHHUKOB IIPOIIECCA, CAMBIM
ONTUMAJIbHBIM U HPABCTBEHHO JOMYCTUMBIM CJEAYyeT MPU3HATH TaKOH Croco0,
KaK JOCTHKEHUE KOMIIPOMHKCCA MEXIYy HHTEPECAMU CTOPOH.

3 Cm. mompoGree: FOpummaeckas koudmukronorus. ... — C.173-177.
! Xaitxnn 5.3 CrpyKTypa 1 B3aUMOJEHCTBHE MOPAJILHON U IpaBOBOH cucteM. — M.: Bricm.
k., 1972. - C.178.
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Takum 00pa3om, Ha OCHOBE HCCIEIOBaHUS CIECIUATBLHON JHUTEpaTypbl U
MOJIOKEHUN JIEUCTBYIONIMX HOPMATHUBHBIX aKTOB MOXHO C(OPMYJIHPOBATH
CJIEYIOLINE BBIBOJIBL:

YT0oM0BHO-TIPOTIECCYANTbHBIN KOH(MIUKT — 3TO OJUH U3 BUIOB COIUATHLHOTO
KOH(IMKTA, 3aKJIIOYalOlUiCsd B NPOTUBOPEUMU MYOJUYHBIX M YaCTHBIX
WHTEPECOB B YTOJIOBHOM ITPOLECCE, BOSHUKAIOIIEM U PAa3BUBAIOIIEMCS B CBSI3H C
OOBEKTUBHO CYIIECTBYIOIIUMH KOJUTU3USIMUA MEXJy IPAaBOBbIMH HOPMaMHU,
pPEryJIUPYIOIIMMU OJWH W TOT XK€ TMpeaMeT, a TaKXke HECOOTBETCTBUEM
JEUCTBYIOIIUX MPABOBBIX HOPM OOBEKTUBHON PEaIbHOCTH.

Crneuuduka mnporeccyarbHON [eATEeIbHOCTH, OCYIIECTBISIEMOM B XOe
OPEABAPUTEIBHOIO  pAaccie0OBaHUs NPECTYTUICHUH, HE MI03BOJISIET
KJIacCU(UIIMPOBATh YTOJOBHO-TIPOIECCYaNbHbIE KOH(MIUKTHI 10 OCHOBAHUSIM,
MPEIOKEHHBIM COIMOJIOTaMU. B COBOKYMHOCTH KOH(MIUKTOB, BO3HUKAIOIINX B
XO0JI€ TPEJIBAPUTEIILHOTO PAaCCleOBaHUsl MPECTYIUICHUM, MOYKHO BBIJIEIUTH
CIeIyIonre Kiaccu(GUKamOHHbIEC TPYIIIbI:

- KOH(MIUKTBI MEXAYy MNyOJUYHBIMH W  YaCTHBIMH HHTEpPECaMH,
OXpaHSIEMbIMHU 3aKOHOM;

- KOH(MIUKTBI MEXIy MyOJWYHBIMH W YaCTHBIMH  YTOJIOBHO -
MPOIECCyabHBIMU UHTEPECAMU;

- KOH(IUKTHI MEXKY MyOJIMYHBIMH UHTEPECAMHU, OXPAHIEMbIMUA 3aKOHOM,
Y YaCTHBIMU yYTOJOBHO-IIPOIIECCYAIbHBIMU UHTEPECAMU;

- KOH(IMKTBI MEXIYy MyOJMYHBIMH  YTOJIOBHO-TIPOIECCYaTbHBIMU
MHTEPECAMH U YaCTHBIMH UHTEPECAMU, OXPAHIEMBIMU 3aKOHOM;

- KOH(MIUKTHI MEXKIYy YACTHBIMU UHTEPECAMU.

B npemnoxenHoil knaccupuKalMM  HE HAIUIM  CBOETO  OTPa)KEHUS
KOH(MDIUKTBHl MyOJMYHBIX YTOJIOBHO-TIPOIECCYAIbHBIX HWHTEPECOB U HHBIX
MyOJUYHBIX HHTEPECOB, OXPAHSIEMBIX 3aKOHOM, HAa OCHOBAaHUU HYE€TO MOXKHO
cIenaTh BBIBOJ O TOM, 4YTO JIEUCTBYIOLIAs MOJENb YTOJOBHOIO Mpoliecca B
HanOOJIBIIIEH Mepe OTBeYaeT MOTPEOHOCTSIM OXPaHbI MyOJIMYHBIX, @ HE YaCTHBIX
unrepecoB. Hanpumep, VYIIK P® He comepXuT HOPM HMIIEPATUBHOIO
XapakTepa, OOSA3BIBAOIINX JODKHOCTHBIX JIMII OPTraHOB PacClieIOBaHUS
oTOMpaTh OT YYACTHUKOB Mpoliecca MOJMUCKY O HEpas3IJallleHUH JTaHHBIX
paccieoBaHUsl B IEsAX OOECIeYeHUs COXPAHHOCTH TalHBl YaCTHOU >KU3HU
rpaxaaH. HamporuB, ecau B Marepuanax Jejla HMMEITCAd CBEICHUA,
COCTABJAIOIIME TOCYJAAPCTBEHHYIO TallHy, TO aJBOKAT, HE HMMEKOIIUU K HUM
JOTyCKa, 00s13aH 1aTh MOJAMUCKY 00 ux HepasriameHuu (4.5 ¢1.49 YIIK PO).

N3 Bcex myteil paspeiieHrs KOHGIMKTOB, BEIPAOOTAHHBIX COIMOJIOTaMH, B
YTOJOBHOM IIPOIIECCE HAXONAT CBOE TNPOSBIEHUE Takue, Kak oOpalleHue K
TpEThEll CTOPOHE, 3aMEeHa OJIHOTO CYOBEeKTa IpYruM, Komrpomucc. Kaxmoit
KJIACCU(DUKAITMOHHOM TpPYIIEe  MPUCYId CBOM CIOCOOBI ypPETyJIHpPOBAHUS
KOH(DIUKTOB, 0/THAaKO Hanbosee 3 (HEKTUBHBIMU MPECTABISAIOTCS OOpalieHue K
HE3aBUCHUMOMY apOUTpy, a TakkKe JOCTHKEHUE KoMmrmpomucca. B 3Toi cBs3u
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yKa3aHHBIE METOJBl pa3pelIeHUsT MPOTUBOPEUUN MEXKAY MNyOIUYHBIMU M
YAaCTHBIMM HWHTEPECAMU JIOJDKHBI IIOJYYUTh CBOE JNAJIBHEUILEE PA3BUTHE W
JETAIbHOE 3aKOHOJIATEIBbHOE 3aKpEIICHHE, YTO HEBO3MOXHO 0€3 BHECEHUs
COOTBETCTBYIOIIMX U3MEHECHUHN B YTOJOBHO-IIPOLIECCYATbHOE 3aKOHOIATEIBCTBO
Y COBEPIIEHCTBOBAHUS OTJCIBHBIX €T0 MOJI0KEHUM.
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§3. HpaBcTBeHHas1 00yCJI0BJIEHHOCTH KOMIIPOMMCCA MEXKITY
Nny0JTMYHBIMHU U YACTHBIMU MHTEPECAaMH B YTOJOBHOM Ipoliecce
HA CTA/IH NPeABAPUTEILHOI0 pacc/ie0BaHus

Nnesa xommpomucca B KOHLENUMU YTOJOBHOM NOJIMTHKH, ITPOBOAUMOMN B
Poccniickon ®@enepanuy, BO3HHUKIA HE Clly4anHo. /onroe BpeMs KpMMUHOJIOTH
IpU KCCIIEOBAaHUU NPOOJIEM MPECTyNHOCTH YKa3blBAJIMW Ha HEOOXOAMMOCTb
00prOBI ¢ Hel. JlaHHas TeHJIEHLMsS HAaXOJUT CBOE MPOSIBJICHUWE U B HACTOSALIECE
Bpemsi . OJHAKO, KAK COBEPIICHHO 000CHOBaHHO oTMeuaerT M.B. CMoibKOBa,
YpPOBEHb IPECTYNHOCTM M T€ BO3MOXHOCTH, KOTOPbIMU  OOJiajjaer
[PaBOOXpPAHUTEIbHAS CHCTEMa, NPUIUIM B COCTOSHUE KOH(QIIMKTA, KOIJa
HOCJEIHAS HE CHPABIAETCA C MOJABJSIONIMM OOJIBIIMHCTBOM IOCTYIAOLINX
COOOIICHHIT O MpecTymIeHusX . VHBIMHE CIOBaMH, HEOOXOIMMO H3MEHCHHE
KOHIENINU OOpbOBI C MPECTYNMHOCTHIO B CTOPOHY BHEIPEHHUS] MEXAaHU3MOB €€
KOHTPOJISL U CACPKUBAHHUS.

B cBoe Bpemss B.C. ConoBbeB ompenenusna NpaBo, Kak HCTOPUYECKU-
MOJIBM)KHOE HEOOXOJIMMOE NPUHYAUTEIBHOE PAaBHOBECHE JBYX HPABCTBEHHBIX
MHTEPECOB — JIMUHOI CBOGOMBI M 00IIero Giara’. B cBeTe Tex CIOXKHOCTEH, ¢
KOTOPBIMHU CTaJKHMBAETCS 3aKOHOATENIb U MPABOIPUMEHUTENb B YCTAHOBICHUH
OaaHca HE TOJIbKO IyOJMYHBIX M YacCTHBIX HHTEPECOB, HO U PABHOBECHS
cBOGOJBI ¥ PABEHCTBA, JIGKAIIMX B OCHOBE COOJIONCHHS IpaB 4YeioBeKa’,
MPEACTABIIAIOTCS  JOCTaTOYHO  aKTyaJbHbIMA  HMCCJEJIOBAHMS  TEHJEHUUN
pa3BUTHS W H3MEHEHUS  MEXAHU3MOB  OCYLIECTBJICHHUS  YT'OJIOBHO-
[IPOLECCYAIBHON JEATENBHOCTH, TaK KAaK «yTrOJOBHBIM IPOLECC ... JOJDKEH
obecrneunTs crnoco0, KOTOPbIN pa3pemaeT KOH(IUKT, CTUMYJIUPYET YECTHOCTh
Tporiecca, a TAKKe HaJIEKHOCTb er0 Pe3yNIbTaToBY .

HecmoTps Ha akTyaJlbHOCTh JJaHHOM MPOOJIEMbI, OHA 10 CUX IOp HE HalIa
JOJDKHOTO  OTPAKEHMsI B  CIELMAJIbHOM JUTEparype, a HpPaBCTBEHHAas
00yCIIOBIIEHHOCTh KOMIIPOMUCCA HE BBICTyIAla B Kaue€CTBE CaMOCTOSTEIHHOTO
IpeJMETa HAYYHOI'O UCCIIEIOBAHUS.

" Cm., nanp.: Kpumunonorus / Ilox pex. H.®. Kysuenosoit, I'.M. Munbkosckoro. — M.: H3-
BO Mock. roc. yH-Ta, 1994.

2 Cm. nonpobHee: CmonbkoBa M.B. Peanuzanus uaen KOMIpOMUCCa B YTOJIOBHOM TIpOIiecce
//" AKTyalibHBIE TIpOOJIEeMBI OOpPHOBI ¢ TpecTymHOCThI0 B Cubupckom peruone: CO. Mmar.
Hay4.-nipakT. KoH}. Yacte2. — KpacHosipck: Cubupckuii ropun. ua-r MB/] Poccun. — 2000.
—C.137-139.

’Cm nonpoOHee: buprokoB E. 3akoH He nomkeH ObITh Oe3HpaBcTBeHHBIM (Bi. ConoBbeB 0
npaBe ¥ HpaBCTBEHHOCTH) // Poccuiickas rocturus. — 1994, — Ne6. — C.33.

* Cm. mozpo6Hee: [TpaBa UeOBeKa: HTOMH BEKa, TSHACHINA 1 TIEPCIIeKTHBE // T0Cy1apeTBO I
npaBo. — 2001. — Ne5. — C.89.

> Maxos B.H. FOpuctsr CIIIA o Mozensx yromossoro npouecca / B.H. Maxos, M.A. Temkos
// FOpuct. — 1999. — Ne2. — C.43.
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AHanmu3  TIOCTAaBJIICHHOTO  BOMpoca  OOYCIOBIHMBAET  MOTPEOHOCTH
ONpEeNeNIeHHs] TOro, 4YTO CJIEAYeT CUUTaThb KoMIpomuccoMm. B ropuamdeckoi
auTEepaType yYKa3aHHOE MOHSATHUE MCIOJIb3YETCS JTOCTATOYHO YacTO, HO y4EHbIE-
MPaBOBE/Ibl MPAKTUYECKU HE YIEISAIOT BHUMAHUSI €r0 XapaKTePUCTUKE, B CBA3U C
YeM MpPEJCTaBISICTCS HEOOXOAMMBIM  OOpaTUThCS K  3HAHUSAM  MHBIX
OOIIECTBEHHBIX HAYK.

Tak, NCUXOJOTHM OTOXIECTBISAIOT KOMIIPOMHUCC C 0CO0OMl MOJENbIo
pearupoBaHus Ha KOH(MIUKT, B KOTOPOM BBIPAXKEHBI JJIEMEHTHI 000MX
KOMIIOHEHTOB ~ KOH(JIMKTA, CMENIEHWE TMOJIABJICHHBIX  HUMIYJIbCOB U
MOJABIAIONX (DakTopoB'. IIpM 5TOM, TOJABICHHE €CTh MPOHM3BOIBHOE
CO3HATEJIBHOE YCTPAHEHHE HEKOTOPOro MOBEACHMs (KaK CBOEro, TaK U YbEro-
1160)°.

[To MmoeMy MHEHHIO, UMEHHO B TaKOM acCIEKTE MOXET ObITh HCIOIH30BAHO
MOHSTHE KOMIIPOMHUCCA KaK OJIHOTO M3 CIOCOOO0B pa3pemieHus KOHMIUKTA
MHTEpPECOB B YrOJOBHOM CyJIonpou3BojcTBe. HecMoTps Ha TO, 4TO HMHOTIa
KOMIIPOMHCC pPacCMaTpPUBAETCS KaK COIVIAIIEHWE, JOCTUTHYTOE IyTeM
B3aUMHBIX YCTYIIOK’, TAKOE OIPEACICHHEe, Ha MOH B3IV, HEMPUMEHHMO K
aHAJIN3y YTOJOBHO-NPOLIECCYATbHOU NEITEIBHOCTH. JTO CBSI3aHO C MPUCYLIEH
el cnenuduKoN, 3aKIIOYANONICHCS, B TEPBYIO oOdYepelb, B XapakTepe
CKJIJIBIBAIOIINXCS MPOIECCYaTbHbIX OTHOIICHHUM (BIACTh-IIOJYMHEHUE), KOT1a
KOMIIETEHTHBIE OPraHbl U UX JOJKHOCTHBIE JIUIA OT UMEHU TOCYyJIapCTBa BEAYT
MpeIBApPUTEIILHOE PACCIIEOBAHKNE MPECTYIUIEHUN U OKa3bIBAIOT B PsijIe CIy4yaeB
ONPENEIICHHOE BJIUSHHUE HAa BO3MOXKHOCThH pE€aju3alliy IMPOLECCYyalbHbIX IpaB
MHBIMU YYaCTHHKaMHU Iponecca. [103ToMy 10noaHUTENbHBIE OTPaHUYEHUS ITPaB
1 cBOOO/I JIUII, BOBJICYEHHBIX B YTOJIOBHBIN MpoIecc OyAyT IPOTUBOPEUUTH KaK
eI  YroJIOBHOIO  CYJONPOM3BOJACTBA, TaK MW  TaKuM  [PUHIUIIAM
HPABCTBEHHOCTH, KaK CIPaBEAJIMBOCTh, YECTHOCTh U PABEHCTBO.

BrniepBeie wnpes xommpomucca B KOHIEIIHMM POCCUMCKOM  YTOJIOBHOM
MOJMUTUKK Obuia BbickazaHa X.J[. AJIMKIEpOBBIM, CUMTAIOLUIUM, YTO
O0eckoMIipoMuccHasi 00ppOa € TPECTyMHOCTHIO HE TapaHTHPYET JOJIKHOTO
HPABCTBEHHO-TICUXOJIOTHYECKOr0  KJIMMaTta B OOIIECTBE U CHIXKEHUS
COIMAIbHON  HANpPSDKEHHOCTH, HE O00ECIedmBaeT 3allUuThl TPaXiaaH OT
MPECTYIHBIX TMOCATATEIbCTB, @ TAKXKE HE COIIACyeTCsl C MPEACTaBICHUSIMU O
TIpaBe KaK KATErOPHH HE TOIbKO IOPUANIECKOM, HO U HONHTHIECKOL .

PaccMoTpenne Bompoca O HPaBCTBEHHOW OOYCJIOBJIEHHOCTH KOMIIpOMHCCA
IOPEANOJIaracT ONpPEACIICHUE TOr0, B KAKOM BHJIE€ BO3MOXHA €ro peanu3alus Ha
CTaJuu MPEABAPUTEILHOIO pacCieIOBaHNS IPECTYTUICHUM.

! BOJIBIIIO} TONKOBBIH ICHXOIOTHYECKHUIA cnoBapsb. T.1. — M.: Beue,2000. — C.363.
2 BOJIBLIIOH TOIKOBBI [ICHXOJIOTHYECKHUIA cioBapb. T.2. — M.: Beue,2000. — C.56.
3 CnoBapb MHOCTpaHHBIX CJIOB. — M.: Pycckuii si3bIk, 1979. — C.248.
CMm. monpobuee: AmmknepoB X.J[. CommanbHas 00yCJIOBJIEHHOCTh KOMIIPOMHCCA B
KOHIICTIIIMK YTOJIOBHOM monuTuku // 'ocynapctBo u mpaBo. — 1991. — Ne12. — C.79-86.
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Kak yxe Obuto OTMEUeHO paHee, MEepBOM TPyNmoi KOH(MIUKTOB SBISIOTCS
NPOTUBOPEYMS] MEXKIY NMyOIMYHBIMM U YaCTHBIMM HMHTEPECaMH, OXPaHSIEMbIMU
3akoHOM. Hambosnee ocTpo OHM MpOSABISAIOTCA NpPHU pPELIEHUH BoIpoca 00
OTHECEHUH OTJEJIbHBIX KaTeropuil AeN K JelaM YacTHOTO, YaCTHO-ITyOJINIHOTO
U MyOIMYHOTO OOBUHEHHS.

B cBeTe HpaBCTBEHHBIX Hayaj pa3pemieHus KOH(PIUKTOB, BOSHUKAIOIINX B
X0JIe IPEeIBAPUTEIBLHOTO pacciieOBaHUs, HAMOOJIbIIUN UHTEPEC MPEACTABISIOT
BBIBOJBI, KOTOpble copmymupoBan JI.A. TayOep, ynenuBmuii OCHOBHOE
BHUMAaHHE TEOPHSIM, JIEKAUTUM B OCHOBE BBIJICJICHUS J€Jl YACTHOTO OOBUHEHHS.

Bo-niepBeix, 310 Teopus delicta privata, coriiacHo KOTOpOM 3a COBEpLICHUE
HEKOTOPBIX  OOIIECTBEHHO-OMACHBIX JICSHUM Haka3aHUE OCYIIECTBISETCS
MCKITIOYHTEIBHO B HHTEPECAX [OTEPIIEBIIETO .

Bo-BTOpBIX, psJ BBICKAa3aHHBIX IPOLECCYyaMCTAMH TOYEK 3pEHUs ObLI
ooweuneH JI.5. TaybepoM B equHyI0 TEOPHUIO HI€aTBLHOTO OJiara.

Ee npencraButenu UCXOIAT U3 TOTO, UTO B psje CilydaeB 0e3 COAenCTBUA
IIOTEPIIEBIIET0 HEBO3MOXHO OINPEACIIUTh, IOCTPALaJ0 JHM 3al[UIIAEMOE
rocyapcTBOM 0J1aro WM HeT.

Tpetseit Teopueii, BorneneHHon JI.5. TayOepoM, sBIsieTCST TeOpUs MOIA b
MOTEPIEBIIEMY, B OCHOBE KOTOPOH JIeKHUT Hues 00 OTKa3e rocygapcTBa OT
YTOJIOBHOTO MPECIEI0BaHUS BCAKUM pa3, KOIr/la OHO MOKET MPUHECTU OONbIIHMA
Bpe MNOTepHeBlIEMYy, 4YeM O€3HAKa3aHHOCTb COBEPIIEHHOrO OOIIECTBEHHO-
OIIACHOTO JICSHHS .

JI.A. TayGep yTBepKaaia, 4YTO B OCHOBE IIOCJIECIHEH TEOPUHU JICHKUT
npe/icTaBlieHne O KOH(JIMKTE JABYX HMHTEPECOB — HMHTEpeca TOoCyAapcTBa,
TpeOyIOLero mpecie[oBaHis JAHHOTO JCSHHS, 1 MHTepeca moTepiesuiero’. I1o
€ro MHEHMIO MMEHHO TaKOW IOAXO0J IO3BOJUT Hauboyiee ONTUMAJIbHO
pa3rpaHu4UTh OPUIHATIBHBIE IPECTYIUICHUS (T.€. T€, KOTOPbIE MPECIEIyI0TCs B
MyOJUYHOM TOPSAKE) OT HEOMDUIMATBHBIX, KaK a0COMIOTHBIX (JIe7T YaCTHOTO
OOBHHEHMS ), TAK ¥ OTHOCUTEIIBHBIX (1€ 4aCTHO-ITYOJTMYHOTO OOBUHEHU ).

B Hactosiee Bpemsi mpoOJieMbl, CBSI3aHHBIE C pealu3alueld OTIEIbHBIX
MOJIOXKEHUN MPOLECCYAIbHOIO 3aKOHOJATENbCTBA, PErYJHUPYIOIIEr0 BOMPOCHI
YaCTHOTO W  YAaCTHO-NMyOJWYHOrO OOBUHEHHUS, TO-NPEKHEMY  OCTAOTCA
aKTyaIbHBIMU. Tak, B MPOLECCYaJIbHON JUTEPAType HAXOAUT CBOE OTPAKECHUE
HE TOJbKO KPUTHUYECKUH aHaM3 HOPM YTOJOBHO-IIPOLIECCYaIbHOIO IpaBa,

Kputnuecknii aHanm3 OCHOBHBIX TOJOKCHHH ITaHHOW TeopwH ObLT ocymiecTBieH .
[I{ernoBUTOBBIM, YTBEpXKIABIIMM, YTO IOACYAMMBIA BCerjga Haka3blBaeTCsl B HHTEpecax
rocyJlapcTBa, a BOBCE HE paad YacTHBIX WHTepecoB morepreBmiero (CM. moapoOHee:
HlernoButoB WM. YromoBHO-4aCTHBIM MOPSIOK IpecieloBaHUs MO CyAeOHBIM ycTaBam //
KOpun. Bectauk. — 1889. — T.II. — Kn.1. — C.77.).

> Cm. mompobuee: Taybep JILS. JKamoba moOTEpmeBIIEro MpH  MPECTYIIICHHAX
HeopuIMambHbIX. — XapbkoB: Tumn. u surorpadus M. 3unsbepoepr u C-Bos, 1909. — C.335-
373.

? Cm.: Tam xe. — C.359.
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3aKPEIISIONIMX MOPSAI0K ITPOM3BOJICTBA IO JICJIaM YaCTHOTO OOBHHEHHS, HO U
cpaBHHTeano-I/ICToqueCKI/Iﬁ1, MO3BOJISIFOIIUNA PACKPBITh TEHACHIMA PA3BUTHS
WHCTHTYTa 9acTHOTro 0OBHHEHUSA. Kpome Toro, mporeccyaancTaMu UCClIeTyeTcs
WHCTUTYT YaCTHOTO OOBHHEHHS KaK OJWH W3 BUIOB Iu(DPepeHIMpOBaHHBIX
HpOHBBOI[CTBZ, JAETCA XapaKTEPUCTHUKA >KaoObl MOTEPHEBLIETO IO Jeiam
4aCTHOTO OOBHHEHHS KaK YTOJOBHOTO HCKa’, PaCKpBIBAETCSL CTAaTyC YAaCTHOIO
OOBUHUTENII B  CBET€ BO3MOXKHOIO  BBEACHUA B  MPOLECCYaATbHOE
3aKOHOAATEIHCTBO MHCTUTYTA CyOCHIMAPHOTO YTOJIOBHOTO HCKa' . HecMmoTtps Ha
CTOJIb IIMPOKOE OCBEUICHHUE PA3JIMYHBIX AaCIEKTOB peaau3allud WHCTUTYTa
YaCTHOTO OOBHHEHMS, NpoOjeMa ONpeACICHUS KPUTEpUsl €ro BBIJCICHUS
(HapsAy ¢ HMHCTUTYTOM 4YaCTHO-IYOJIMYHOTO OOBHHEHHUS) OCTaeTcsl KpahHe
AKTyaJIbHOM U MaJIOMCCIIEJOBAHHOM.

Ha moi1 B3risia, mpaBWIIbHOE YCTAHOBJICHUE JTAHHOTO KPUTEPHUSA IMO3BOJIUT
paspemuTh KOH(JIMKT MyOJWYHBIX M YaCTHBIX HHTEPECOB B YIOJIOBHOM
IpoIiecce He TOJIbKO HanboJyiee ONTHMAIIBHBIM, HO U HPABCTBEHHO JIOITYCTHMBIM
oOpa3om. B cBsI3u ¢ 3TUM ClIeayeT OTMETHTh, YTO HEKOTOPBIC MPOIECCYATUCTHI
MO-NIPEXKHEMY TPUACPKUBAIOTCS TEOpUHM HAcanbHOTO Onara. C UX MO3UIIMU B
psAze cllydaeB TPYAHO PELIUTh BOIPOC O HAJIMYUU COCTABA MPECTYIUICHUA H
CTENEHU €ro OOIIECTBEHHOW OMacHOCTH 0e3 ydera CyOBEKTMBHOIO MHEHMS
MOTEPIEBIIEr0, KOTr/Aa TAKOE MPECTYIUICHUE MOCATaeT Ha IpaBa TPAXKIAH, UX
YEeCTh, JUYHOE JOCTOMHCTBO U 3/I0POBbE. [[aHHYIO TOUKY 3pEHUS pa3IeisicT, B
yactHoctH, JI. H. MacinenHukoBa, IOJYEepKHUBasi, OJHAKO, 4YTO B OCHOBE
BBIJICTICHUSL JIeT O TPECTYIUICHUSX, MPECIeNyeMbIX B YaCTHOM M YaCTHO-
MyOJIMYHOM TIOPSJIKE, JICKUT HE TOJHKO OOBEKT MPECTYIMHOTO MOCITaTeNIbCTBA,
HO M KaTeropusi COBEPIIICHHOTO 00IIIECTBEHHO-0ITACHOTO CSTHUST .

'Cwm, Harp.: ['onuapoBa A.H. Jlena yacTHOro oOBHHEHHS B YTOJOBHOM 3aKOHOJATEIHCTBE
Coroza CCCP // AxrtyanmbHble TpoOJeMbl PAacCKpBITHS M paccieOBaHHs MPECTYIUICHHI:
MexBy3. ¢0. Hayd. Tp. Beim.1. Yacte.l. — Kpacuosipck: Cubupckuii ropun. uH-T MBJ]
Poccun, 1999. — C.98-111.

2 Cm. nompoGuee: Sxumosma FO.K. Jlnbdepenuuanus yromosroro mpomnecca / FO.K.

Sxumosny, T.B. Jlenckuii, T.B. Tpyonukosa. — Tomck: U3a-Bo Tom. yn-ta, 2001. — C.172-

180, 247-251.

CwMm., namp.: JlaBmapenko JL.U. VYronoBHoe mpecnenoBaHME KaK YTOJOBHBIH HCK //
AKTyanbHbIE TIpOOIeMBI 0OpbOBI ¢ mpecTynmHOCcThi0 B Cubupckom perumone: CO. marep.
Hayd.-nipakT. KoH}. Yacte2. — KpacHosipck: Cubupckuii ropun. ua-r MB/I Poccun. — 2000.
— C.88-90; Ilerpoa H.E. YactHoe u cyOcuamapHoe oOBuHEHHE. ABTOped. TUC. ... KaHI.
fopun. Hayk. — Camapa, 1999. — C.8-9; lllabanos H., IlerpoBa H. Tepuucthii myTh nen
gacTtHOro oosuHeHus // Poccuiickas rocturms. — 1998. — Ne5. — C.27.

* Cm. moapoGree: Anexcaumpo A.C. Cy6enauapHsiii yromoBubiid uck // TocymapcTBo i
npaso. — 2000. — Ne3. — C.75-83.

> Cwm. moapoGuee: Macnennukosa JLH. K Bompocy o paciiMpeHMM IepedHs Ael YacTHO-
nyOoNIuYHOTO OOBWMHEHUS // AKXTyanbHbIE TIPOOJEMBI PACKPBITHS M PaCCiICIOBAHMS
npectyruieHuii: Mexsy3. ¢0. Hayd. Tp. Beim. 1. Yactsl. — KpacHosipck: Cubupckuii ropus.
uH-T MBJ] Poccun, 1999. — C.146-153.
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CTOPOHHHMKOM CMEIIAaHHOM KOHLENIMHM MOLAAbl IOTEPHEBUIEMY U
uaeanpHoro Omjara sBiusgercs B.B. JlopomikoB, Ha3bIBalOIMii B KadyecTBE
OCHOBAHUI BBbIJENICHUS JI€] YaCTHOrO OOBMHEHHS TakHe, Kak 0cobasi mpupoja
npecTyIuieHnd, HeOoJblnas  OOIIECTBEHHas  OMacHOCTb, BO3MOXKHOCTb
O0CBOOO0XK/IEHHSI TPABOHAPYLIUTENSI OT YIOJOBHOM OTBETCTBEHHOCTH C LIETBIO HE
NPUYMHEHHS ellie GONBIIero Bpeia MOCTPaIaBIIeMy H Psl APYTUX .

Cornmamasice B LeJIOM € BbIBOAaMH,  C(HOpMYJIHPOBAHHBIMU
IpoleccyallucTaMl IO [OBOJY paccMaTpUBaEeMOro  BOINpOCA, CUYUTAIO
HEOOXOAMMBIM OOpaTUTh BHMMAaHHME Ha TO, YTO ABTOPbl OCHOBHOW AaKIIEHT B
CBOMX HCCIENOBAaHMUIX JIEJIAIOT HA  pe3yjbpTarax, a He [pPHUYMHAX,
JNETEPMUHHUPOBABIINX CYLIECTBOBAHUE MPOLIECCYAIbHBIX MHCTUTYTOB YACTHOI'O
U 4YacTHO-nyOnuyHoro o6BuHeHus. B CrnoBape pycckoro s3bika IpUYMHA
paccMaTpHUBAaEeTCsl KakK SIBJIIEHHWE, BBI3BIBAIOIEE BO3HUKHOBEHHE JPYroro
sBIeHns”. Ha Moii B3IJIsi, B KauecTBE TAKOrO SBJICHHS BHICTYIACT TCH/ICHIMS
o0ecrieyeHnsT HHTEPECOB IOTEPIEBIIET0 B YrOJOBHOM IIpoOIEcce, KOrjaa
HEOOXOJUMO B MEPBYIO Ouepelb TapaHTUPOBATh peaJU3alUI0 €ro MpaB U
CBOOOJ, KOMIICHCALIMIO MPUYMHEHHOro yiuepbda, a He OCYIIECTBUTh
KapaTelbHyl0 (DYHKIHIO N0 OTHOIIEHHUIO K JIUIy, BAHOBHOMY B COBEpIICHHH
npectyiuieHus. JlecTBUTENbHO, TaKOM MOJXO0J SIBJISETCS HauOoJiee yJIauyHbIM
COUYETAaHMWEM TEOPHUH MJeANbHOro 0Jiara U Mouajbl MOTEPHEeBLIEMY, HO HAPALY C
HUMHU YYMTBIBAET Takxke mnpoBosriamieHHble B Koncruryuuun P® npuopurer
1paB ¥ CBOOO/| JIMYHOCTH (CT.2), HEMPUKOCHOBEHHOCTh YaCTHOM YKU3HU IpakaH
(u.l c1.23), TaiiHy mepenucku, Tene(OHHBIX IEPEroBOPOB, IOUYTOBBIX,
TenerpadHbIX U UHBIX COOOMIEHUH (4.2 ¢T.23), HEIPUKOCHOBEHHOCTh KUJIUIIA
(ct.25) ¥ MOXkeT ObITh OXapaKTepU30BaHA KaK TeOpHsi MPUOPHUTETA YACTHBIX
HHTEPeCOB NMOTepNeBUIero. YKa3aHHas TEOPHUs JOJKHA UCXOIWUTh U3 TOTO, B
COCTOSIHHUHU JIM JIMLO, IOCTPAJABIIEE B PE3YJITATE COBEPUICHUS MPECTYIUICHUS,
CaMOCTOSITENILHO COOpaTh JI0Ka3aTeabCTBA MO JAETy M MPEACTaBUTh UX B OpraH
WIM €ro JAOHDKHOCTHOMY JIMILY, BEQYyIIEMY IPOU3BOACTBO MO Jeny. Takum
o0pa3oM, KOH(IUKT OXPaHAEMbIX 3aKOHOM IYOJIMUYHBIX M YaCTHBIX HHTEPECOB
MOET OBbITh, 10 MOEMY MHEHUIO, Pa3pelleH MyTeM PacIIMpPEHHUs MMepeyHs e,
MIPOU3BOJICTBO MO KOTOPHIM OCYILIECTBIISAECTCA B YACTHOM W YaCTHO-IIyOIHYHOM
nopsinke. Kak coBepumieHHO 0OOCHOBaHHO B 3TOM CBsI3U oTMeudan A.
KBaueBckuii, 00BUHEHHE HE MOXKET OBITh OT/IAHO B O€3rpaHUYHOE 00IaaHue HU
YaCTHOTO, HH MyOIHYHOr0 OGBUHUTEIS .

B cBa3u ¢ oatuM, mnpencrtaBisieTcss HEOE3BIHTEPECHBIM OOpaTUTHCA K
TEHJEHIUSM Pa3BUTUS MHCTUTYTa YACTHOTO U YACTHO-MYOJIMYHOTO OOBUHEHMS
Ha nnpumepe [IpoektoB YIIK PO.

' Cm. moxpo6uee: Jopomko B.B. UacTHoe OGBHHEHHE: TpABOBAs TEOPHS H CyneOHAs
npaktuka. — M.: U3n-so HOPMA, 2000. — C.22-23.

2 Oxeros C.U. TonkoBbrii CJIOBapb PyCCKOTo s3bIKa. ... — C.603.

? Cw.: Kpauesckwii A. Ykas.cou. — C.173-174.
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Tak, Ilpoext Nel TpaguImoHHO pemian BONPOC 00 OMpeaeNeHuu Kpyra
COCTaBOB NPECTYIUIEHUH, OTHOCUMBIX K JIelaM 4YaCTHOrO OOBHHEHUsS. DTO Jena
O TMPECTYIUICHUSIX, MPEIyCMOTPEHHBIX cTartbsiMu 115  (ymblliuieHHOE
NpPUYMHEHUE JIETKOro Bpena 3A0poBbi0), 116 (mobowm), 129 u.1 (xieBera Oe3
KBanMUGUUUPYOMKX npu3HakoB) u 130 (ockopGruenue)'. Takum oGpasom,
aBTopbl IIpoekTa HE yuiaM BBICKa3aHHOE B CHEUUAIBHOW JIUTEpaType
MPEeIOKEHUE O BKIIOUYEHWU B KAaTErOPUIO /el YAaCTHOrO OOBUHEHUS el O
MPECTYIUICHUAX, npeaycMoTpeHnbixX 4.1 cT.131 YK PO’ CTOpOHHUKH JTaHHOM
MO3ULIUHA PYKOBOJACTBOBAJIUCH TEM, YTO MPHU MU3HACUIOBAHUM — TAK)XKE KaK W IO
JielaM  4acTHOrO OOBMHEHUS — KpailHe BaXXHO CYOBEKTHMBHOE MHEHHE
NOTEpIEBIIEH O TOM, CTalla JIn OHA KEPTBOW MPECTYIHOTO nocsraTesnbcTBa. bes
€€ pEIIeHUs CIEACTBUE 3a4acTyI0 HE MOXKET J1aTh MPABUWIbHYIO OLEHKY JIESHHUIO
U TpUBJIEYb BHUHOBHOTO K YTOJOBHON OTBETCTBEHHOCTH. TakuMm oOpa3om,
IIPEAINOIaraeTcs, 4ro NPUYMHBL JUIS BBIJEIEHUS JI€J YacTHOTO M YacTHO-
nyOJIMYHOTO OOBHMHEHHUS OT4YacTH coBmajgaioT. I[losToMy u©  OCHOBHBIE
XapaKTEPUCTUKH MPOIECCYaTbHOIO MOJIOKEHUS MOTEPIIEBIINX JIOJKHBI OBITH B
ONPENEIICHHON MEPE CXOXKHU.

C Takoi MO3UIMEN TPYAHO COIVIACUTHCA. 3aKOH OXpaHsAET TalHy UHTUMHOU
’KU3HU TOTEPIEBIICH, YCTaHABIMBAs, YTO yTrOJOBHBIEC Aeia 00 M3HACHIOBAHUH
o cT.131 4.1 YK P® B030yxnaroTcs TonbKo 1o ee xainode. OaHako, Oyayuu
BO30Y)K/IEHHbIM, JIeJI0 HE MOJUIeKHUT MPEKpalleHUI0 3a [PUMHUPEHUEM
oOBuHsieMoro ¢ norepnesiuel. [1ogo0HbBIM 00pa3oM 3aKOHOIATENh OXPAHSIET HE
TOJIBKO HWHTEpPEChl M TOJIOBYIO HEMPUKOCHOBEHHOCTh IKEHIIMHBI, HO H
YCTAaHOBUBIIMICS COLIMANIbHBIN YKIIa/l MOJOBBIX OTHOIICHHUH B OOIIIECTBE.

Taxxke ©e3 BHuManuss B IIpoekte Nel wu Ilpoekte Ne2 octanoch
npeyiokeHrue 00 OTHECEeHHM K JejaM YacTHOIO OOBUHEHHS HEKOTOPBIX W3
YTOJOBHBIX JI€J1, IPOU3BOACTBO 10 KOTOPBIM OCYLIECTBISETCS B TPAAULIUOHHOM
nopsiake. Hanmpumep, nena o nmpecTyIuieHusIx, npeaycMoTpeHHbix 4.1 ¢1.158 VK
P® (kpaxa 6e3 xBamuduiupyrommx ooctoarenscts), 4.l cr.121 YK PO
(3apakeHHEe BEHEPHUECKON 00JIe3HbIO 0€3 KBATU(PUIUPYIOUINX 0OCTOATEIBCTB),
a TaKXXe HEKOTOpblE HHBIE KaTeropuu JAel, TIJe, N0 MHEHHIO OTIEIbHBIX
CTICIMAITICTOB, YACTHBII HHTEPEC O0POXKE My OITHIHOrO .

B IIpoekte Nel B HeusmMeHHOM BHJI€ ObUI COXPAaHEH TMEPEUCHb
MPECTYIJIEHUH, JieJa MO KOTOPhIM OTHECWJIMCh K KaTeropu Jed YacTHO-
nyoauyHoro ooBuHeHus (cr.1314.1 — n3HacunoBanue 6e3 KBaIU(UUUPYIOUIUX

' HeoGxomumo ormeruts, uro Ilpoekr YIIK P®, paspaGoranusii IocymapcTBEHHO-

IpaBOBbIM yIpasieHueM Ipu lIpesugente P®D, HanpoTuB, CYLIECTBEHHO pPACIIMPUI
MEepEeUYEHb TAKUX KATEropuil MPECTYIUICHHWH, BKIIOYUB B HEro 36 COCTaBOB MPECTYIUICHHI
(cT.55)

2 Cm.: Sum II. BO3MOXHO 1M INpHUMHpEHHE [0 JjedaM 00 wusHacwioBanun? //
Couunanuctuyeckast 3aKOHHOCTh. — 1991, — Nel0. — C.22-23.

’Cwm,, Hanp.: [letpyxun U.JI. Ykas3. crates. — C.25.
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MpU3HaKoB, CT.146 4.l - HapylmieHHWE aBTOPCKMX M CMEXHBIX TpaB 0e3
KBUTM(PUIUPYIOIUX TPU3HAKOB, a Takke cr1.147 4.l — HapymieHue
M300peTaTenbCKUX M TMATEHTHBIX MpaB 0e3 KBATU(DHUIIMPYIOMUX MPU3HAKOB).
Bwmecte ¢ TeM, HeoOxoaumMo oTMeTUTh, uTo YIIK P®, coxpanuB 6e3 n3aMeHeHU
IIEpEUYECHb COCTABOB INPECTYIJIEHUH, IPOU3BOACTBO IO KOTOPBIM MOXET
OCYILIECTBIISITECA TOJIBKO B YACTHOM MOPSIAKE, PACIIUPUIT TIEPEUEHB JIe]T YaCTHO-
nyOoJuyHOro OOBMHEHMS, BKIIOYMB B HEro Jena O MPecTyIUICHUSX,
MPEeAyCMOTPEHHBIX OTAeNbHBIMU cTaThbsiMU YK P® (u.l cr.131, u.1 c1.136, u.1
ct.137, 4.1 c1.138, 4.1 c1.139, cT.145, u.1 cT.146, u.1 cT.147).

Ha wmoil B3rmsn, mpoOiema OTHECEHUsT K JejlaM YacTHOrO U YacTHO-
nyOIu4YHOro OOBHHEHHMS OTAENIbHBIX COCTABOB IMPECTYIUIEHUH MOXKET OBbITh
pelIeHa C y4eTOM CIEAYIOIIMX OOCTOSITENIbCTB, JISKAIIUX B OCHOBE TEOPHUHU
MIPUOPUTETA UHTEPECOB MOTEPIEBILETO:

1) cnenmduka 06beKTa MPECTYMHOTO TOCITAaTEIbCTBA;

2) Ooubiioe 3HaYeHUE CyOBEKTHBHOTO MHEHUS TTOTEPIICBIIIETO;

3) HeoOXoAMMOCTh O0OecTeueHrs HENMPUKOCHOBEHHOCTH YAaCTHOW KU3HU

rpaXkJiaH;

4) ocoOblli XapakTep B3aMMOOTHOUIEHMH TMOTEpPHEBIIEro U JIMIIA,

COBEPILIMBILErO 00IIECTBEHHO-0NIACHOE JIESHUE;

5) ocobas posib MOTepreBlIeEr0 B (OPMUPOBAHUHU JOKA3aTEIbCTBEHHOM

0a3bl.

C yuyeTroM WU3I0KEHHOr0, CYMUTAlD, YTO B YAaCTHOM TOPSIKE CIEIyEeT
OCYUIECTBJISITh MPOU3BOJCTBO IO JieJlaM O MPECTYIICHUSAX, MPEAyCMOTPEHHBIX
cT.115 (yMBIIIJIEHHOE MPUYMHEHHE JIETKOTO Bpelia 370p0Bbi0), cT.116 (rmodown),
g.lct.129 (xmeBera), cr1.130 (ockopbmenue), 4.l c1.137 (HapymieHue
HEMPUKOCHOBEHHOCTU YacTHOW »u3HH), 4.l cT.138 (HapymieHue TaiiHbI
MEePEenuCcKU, Tene(OHHBIX IMEPErOBOPOB, MOUYTOBBIX, TeNErpaHBIX WU WHBIX
coobmienwnit), 4.1 c1.139 (HapylieHne HEeNMPUKOCHOBEHHOCTH >KHIIHUINA), CT.155
(pa3riaiieHue TalHbl YChIHOBJIEHUA (yaouepeHus), 4.1 cT.272 (HenpaBoMepHbIN
JOCTYI K KOMITBIOTEPHOU HH(POPMAITUN).

B xareroputo men 4acTHO-ITyOJIMYHOTO OOBWHEHUS, MO MOEMY MHEHHUIO,
HEo0X0oauMO BKIIOUNTH: 4.1 cT.121 (3apaskeHue ApYyroro Juia BEHEPUUYECKOM
007e3Hp10), 4u.1. c1.122 (3aBegoMoe MOCTaBJIEHHE APYTOro JUIA B OMACHOCTh
3apaxenuss ~ BUY-undexuwmeit), 4.l. cr.131  (u3HacunoBanwe  06e3
KBATU(OUIUPYIOMINX OO0CTOATENbCTB), 4.1 cT.132 (HacWJIbCTBEHHbBIC NEUCTBUS
CEeKCyallbHOTO Xapakrtepa), cT.133 (moHykJeHue K JAEHCTBUSIM CEKCYalbHOTO
xapakrtepa), 4.1 ¢1.146 (HapylieHue aBTOPCKUX M CMEXHBIX MpaB), 4.1 ct1.147
(HapyleHre M300peTaTeNbCKUX W MAaTeHTHBIX mpaB), 4.1 c1.158 (kpaxa), 4.l
cT.165 (mpuuMHEHHE WMYIIECTBEHHOrOo yiuepOa myTeM oOMaHa WU
3nmoynorpebnaenuss nmoBepueM), 4.l ¢r.166 (HempaBOMEpHOE 3aBJajJCHHUC
aBTOMOOWJIEM WJIM UHBIM TPAHCIIOPTHBIM CPEACTBOM O€3 IeNu XHIeHus ), 4.l
167 (yMBIIUIEHHOE YHUYTOKEHUE WJIM MOBPEXKJICHUE UY>KOTO MMYIIECTBA), 4.1
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cT.168 (YyHUUTOKEHUE WK MTOBPEXKIECHUE UMYIIECTBA 10 HEOCTOPOKHOCTH), 4.1
cT.183 (He3akOHHOE TMOJIydeHHE W pasrjallleHUue CBEJICHHUH, COCTaBJISIOLINX
KOMMEPYECKYI0 WIH OaHKOBCKYyIO TaiiHy). Kpome TOro, k kareropum el
YJACTHO-ITyOJMYHOTO OOBHHEHHSI TAaK)KE€ MOTYT OBITh OTHECEHBI Jeia TPOTHUB
MHTEPECOB CIIy’)KObl B KOMMEpPYECKHX M MHbIX opranuzamusax (cr.201-204 VK
PD).

Nnes koMIpomMucca UHTEPECOB B YTOJIOBHOM MPOIECCE HE MCUEPIBIBACTCS
pacuiupeHueM TepeyHsl JIeJl YaCTHOTO U YacTHO-IyOauyHoro oOBuHeHus. [lo
MOEMY MHEHUI0, KOMIIPOMHUCC JOMYCTUM U TIPU Pa3peIICHUH KOH(PIMKTA MEKITY
nyOJUYHBIMA M YaCTHBIMH YTOJIOBHO-IIPOLIECCYAIbHBIMU HHTEPECAMH, YTO
BO3MOXHO ITyT€M paCHIMPEHUs JUCIO3UTHBHBIX Hayall, a Takxke cQepbl
peanu3aly MHCTUTYTa IPUMHUPEHUS B YTOJOBHOM IMPOLECCE.

HaubGonee octpo »Ta mpobiiema CTOUT TPH OCYIIECTBICHHH YTOJIOBHOTO
MpeciieIOBaHus M0 JielaM YacTHOTO M YacTHO-MyOInyHOTrOo oOBuMHEHus. Tak,
VIIK PCOCP orpannuvBajl AUCIO3UTHBHOE HAYajlo, JOMYyCKas BO30YXKICHHE
YIOJOBHOTO Jiela YacTHOTO WJIM  YacCTHO-NyOJMYHOTO OOBHMHEHUS TIO
YCMOTPEHHUIO MPOKYpOpa B CIIy4asik, KOTJa OH CYUTAN, YTO JIEI0 UMEET 0co00e
OOIIIECTBEHHOE 3HAYCHHWE WM TOTEPHEBITNI HE MOXET CaMOCTOSITEIIEHO
3alUIaTh CBOM TpaBa W 3aKOHHBIE HWHTEPECH B CHIIy OECIIOMOIIHOTO
COCTOSIHUSI, 3aBUCUMOCTH OT OOBHUHSIEMOTO WJIM MO HWHBIM NpuurHam. B
YKa3aHHBIX CITy4asX HaJM4us >KajoObl MOTEPIEBIIETO HE TPEOOBAIOCH.

JlaHHOE TpaBO MPOKYpOpa, HA UTO yKA3BIBANH  CIICLHATHCTHI,
HE0OOCHOBAHHO PACIIMPAIIO MyOJIMYHOE HAYaJI0 YTOJIOBHOTO MpOIEcca, TaK Kak
3allMTa [paB  [OTEpPHEBIIET0  IMPOKYpOpPOM  IEepepacTaeT B CBOIO
IPOTHUBOMNOJIOKHOCTh — HMTHOPUPOBAHUE 3aKOHHBIX HMHTEPECOB IICUXUYECKU
3I0POBOTO, JEECIIOCOOHOTO TMOTEPIEBIIET0, XOTS Obl M HAXOJANIETOCAd B
0€CIIOMOIIIHOM COCTOSIHUU.

[Tpoekt Nel mnpemnoxkun Cy3uTh MpaBa MNPOKypopa IO BO30YKICHHUIO
yroysioBHbeIX Aen. Tak, B coorBercTtBUM ¢ 4.4 cr1.25 Ilpoexkra mpokypop mor
BO30YJIUTh YTOJIOBHOE JEJIO TOJIbKO O MPECTYIUICHUSX MO JejJaM YacTHO-
myonugHOr0 00BUHEHUS. VIHBIMU CIIOBaMH, HE3aBUCHUMO OT TOTO, HAXOJUTCS JI
JTUI0 B OSCIIOMOIIHOM COCTOSIHHH, B COCTOSIHMHM 3aBHCHMOCTH OT BHHOBHOTO
WU TI0 WHBIM IMPUYUHAM HE CIOCOOHOrO0 CaMOCTOSITEIBHO BOCIIOIb30BAThCS
MpUHAJJISKAIIMIMU €My MpaBaMu, a TaKKe HE3aBUCUMO OT TOTO, 3aTparuBarOTCs
JM CYHIIECTBEHHBICE MHTEPECHl TOCyJIapcTBa M OOIIECTBa, MPOKYpOp HE MOT
CaMOCTOSTENILHO BO30YJIUTh MPOM3BOJICTBO MO [Ty YacTHOrO OOBUHEHUS.
ABtopsl [Ipoekra Nel ncxomaunu U3 Mo3ulMM NMpU3HAHUS 0€3yCIOBHOTO IpaBa
JUIA Ha peIleHUEe BOMpOca O LEeIecOO00pPa3HOCTH IMPUBICYEHUS BHUHOBHOTO K
YTOJOBHOM OTBETCTBEHHOCTH JIMOO COXpaHEHWs TalHbI YacTHOW >KU3HH,
KOTOpasi OTHOCUTCS K 00JIacTH, HE TMOJIeKaIel KOHTPOJI0 CO CTOPOHBI

' Cm.: Tam xe. — C.24; Illepbakos A. OrpaHHYHTbL MPABO MPOKYPOpa BO3OYXKIATh Heia
gactHOro oosuHeHus // Poccuiickas rocturmsa. — 2001. — Nel. — C.50-51.
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rocyapcrtBa. DTO O3HA4YaeT, YTO B MPUHATUM PEHICHHS O HEOOXOJAMMOCTU
oOpalieHusi K TOCyJAapCTBY B JIMIIE €r0 KOMIIETEHTHBIX OpPTaHOB 3a 3alllUTON
CBOMX HapYIICHHBIX MIPaB JUIIO HE3aBUCUMO, B TOM YHKCIIE U OT IPOKYpoOpa.

B 4.4 cr1.20 IIpoekra Ne2 B mensx 3amMThl IPaB M 3aKOHHBIX MHTEPECOB
rpaxjaH OblUla 3aKperuieHa BO3MOXHOCTb BO30YXKICHUS YrOJOBHBIX €l
YaCTHO-MyOJMYHOrO OOBHHEHHS B OTCYTCTBHE KajaoObl MOTEPHEBILIETO HE
TOJIBKO TPOKYPOPOM, HO M ClieJloBaTeleM, a TaKX e JI03HaBaTelieM, KOTOpHIE,
OJIHAKO, MOTJIM PEeaIn30BaTh YKa3aHHOE MOJHOMOYHE TOJBKO C pa3pelieHus
MPOKypopa.

bonee mmpokue BO3MOXHOCTH BO30Y)KIEHHUS YrOJOBHBIX Jein  0e3
BOJIEU3BSIBICHUS MOCTPAJABUIETO 3aKOHOJATENbHO 3akpemieHsl B 4.4 cT.20
VIIK P®, B COOTBETCTBUM C KOTOPOU MPOKYpPOp, CIAEI0BATENb U JO3HABATEIb C
corjacusi MPOKypopa BIpaBe BO30YXKIaTh MPOU3BOJCTBO HE TOJIBKO IO JieJam
YaCTHO-ITyOJIMYHOTO, HO ¥ YaCTHOT'O OOBUHEHUSI.

Ha wmoii B3ruisiz, B cBeTe 0oOIIEro Ha3HAuYEHUS YTOJIOBHOTO IMPOIlEcca, MPaBo
BO30Y)KJICHHsI yTOJOBHBIX JIe1 0€3 3asBIICHUS MOTEPIICBINETO JOJKHO OBITH
COXpPaHEHO 10 JeJIaM YaCTHO-ITyOJIMYHOTO OOBUHECHHUSI.

B 44 cr.20 VIIK P® yka3zansl OCHOBaHHWs, NPU KOTOPBIX JOJKHOCTHOE
JUII0 OpraHa YTOJOBHOTO MPECIIECNIOBAHUS BO BCSIKOM clydae OOHApYKCHHSI
MPU3HAKOB MPECTYIUICHUS] MOXXET BO30OYIUTh YrOJIOBHOE JI€JI0, HE SBIISIOIIEECS
JIEJIOM MyOJIMYHOTO OOBUHEHUS. B yacTHOCTH, MOAYEPKUBAETCS, UTO YTOJIOBHOE
JeJ0 MOXET ObIThb BO30YXIeHO 0e€3 3asBIEHHS MOTEPIEBIIEro, €clu
MPECTYIUIEHUE COBEPIIEHO B OTHOUIEHWHU JIMIA, HAXOIALIErOoCs B 3aBUCUMOM
COCTOSIHUM WM [0 HWHBIM TMpPUYMHAM HE CIOCOOHOTO CaMOCTOSITEIBHO
BOCITOJIB30BaThCs MPUHAJICKAIIUMU €My ITpaBaMu. Ha mpakTuke, mpoKypopsl
BO30Y>K/IalOT YTOJOBHBIC Jiefia Oe3 3asBIICHUS MOTEPIICBIIETO, €CIIU MOCIECTHUM
ABJISIETCS HECOBEPIIECHHOJIETHEE WM MallojeTHee Juuo. Kak mpexacrasisiercs,
yKa3aHHbIE OCHOBaHMsI C(HOPMYIUPOBAHBI HE JOCTATOYHO KOHKPETHO. B cBsi3u C
ATUM B 3aKOHE HEOOXOIUMO YETKO YCTAHOBUTH KPUTEPHUH TAKOTO OTPAHHYCHUS
MpaB rpaxaaH.

VYIIK PCOCP (u.4 c1.27) npeaocTaBisil IPOKYpOpy MpaBo B J000H MOMEHT
(HEe3aBUCMMO OT HaJW4usi WIM OTCYTCTBHUSI HAa TO COIJIACUSI MOTEPIIEBIIETO)
BCTYNIUTh B MPOU3BOJACTBO IO JEIYy O NPECTYIUICHUSX, MPETyCMOTPEHHBIX
cratbssMu 115, 116, 129 yacteio 1 u 130 YK P®. Takoe neno He mMorio OBITH
MPEKPaIICHO 10 OCHOBaHUIO, peaycMoTpeHHomy 1.6 4.1 c¢1.5 VIIK PCOCP (3a
MpuMUpeHneM mnotepreBiiero ¢ ooBuHsembiM). B YIIK P® ykazannoe npaBuio
mMeHeHo. Tak, 4.3 cr.21 VIIK P® 3akpemisier mnpaBo MOpoKypopa
OCYILECTBJISITh YTOJOBHOE IIPECIEAOBAHUE IO J€JaM YacTHOIO M YacCTHO-
nyOIUYHOTO OOBHHEHHS HE3aBUCUMO OT BOJICU3BSIBICHHS MOTEPIICBIIETO.
Onmnako B 4.4 cr.318 VIIK P® nogyepkHyTO, YTO BCTYIUIEHHE MPOKYypopa
YTOJIOBHOE JIEJIO HE BIIEYET 3a COOO0H JINIIIEHUsI CTOPOH IIpaBa Ha MPUMHPEHUE.
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B cootBerctBum ¢ 4.3 c1.20 YIIK PO yronoBHbIe nena 4aCTHO-ITyOJIMYHOTO
OOBHHEHHS BO30YXXKJAIOTCI HE HWHA4Ye KaK MO 3asBICHUIO IMOTEPIIEBIIETO, HO
MPEKPALICHUIO 32 MPUMUPEHUEM CTOPOH HE MOAJIEKAT B O€3yCIOBHOM MOPSIJIKE.
Taxum 006pa3oM, 0JHUM U3 HauOoOJee CYIIECTBEHHBIX OTIWYHMA JIEJI YaCTHOTO H
YaCTHO-ITyOJIMYHOTO OOBHUHEHHUS SBJIETCS HEBO3MOYKHOCTh 0O€3yCIIOBHOI'O
MIPEKpAIICHUs] TPOU3BOJACTBA MO J€dy 3a HPUMHUPEHHEM MOTEPHEBIIErO C
oOBHHsieMbIM. C OJHOW CTOpPOHBI, MPOU3BOJCTBO TOJIKO MO J€JaM YacTHOTO
OOBHHEHMSI TOMJIEKUT NPEKpalleHHI0 3a NpuMupeHueM ctopoH. C apyrou
ctoponsl, ¢1.25 VIIK PO, Tak ke kak u YIIK PCOCP (ct.9), npenycmarpuBaer
BO3MOKHOCTh IPEKpPAICHUsI YrOJIOBHOTO J€la B OTHOUIEHWH JIMLA, BIIEPBbIC
COBEPILIUBILIETO MPECTyIUICHHE HEOONBbIION TSKECTH U 3ariaJuBIIETO
NPUYMHEHHBIA MOTepreBlieMy yuiepO, eciad ecTh Ha TO  3asiBICHUE
MOTEPIEBIIETO, a TAKXKE corjacue npokypopa. OgHako HOBBINM MpoOLIECCYaTbHbBIN
3aKOH pPAacHpOCTPaHSET YKa3aHHYK BO3MOXKHOCTb HE TOJBKO Ha Jena o
MPECTYIICHUSAX HEOOIBIION, HO M CPEHEH TSHKECTH.

Hebe3piHTEpECHO OTMETUTH, YTO B pe3yjibTaTe€ IPOBEIEHHOTO MHOIO
MHTEPBBIOUPOBAHUSI  PAOOTHUKOB  IMPABOOXPAHUTEIBHBIX OpPraHOB  ObLIM
MOJIYYEHBl CIEAYIOIINE JaHHbIE: OOJBUIMHCTBO NPAKTUYECKUX pPAOOTHUKOB
(38% ompoleHHBIX) YKa3bIBalOT, YTO HMMEHHO IPOKYpPOp MAOJDKEH JaBaTh
corjacMe Ha [MpeKpalleHHue YroJoBHBIX Jell M0 HepeadMIUTHPYIOUUM
OCHOBaHMSM; 9,5% nuil cUMTAlOT 1EenecooOpa3HbIM IEepeaaTh AAHHOE IMPaBO
HAYAJIbHUKY CJIEACTBEHHOIO OT/IEJIa WM HaYaJIbHUKY opraHa ao3Hanus; 20,5% -
cyny; 18,8% mnpuaepkuBarOTC MHEHHS O TOM, 4YTO MPABO CIEHOBATENS
MpeKpamarb JAeji0 M0 HepeadWIUTUPYIONIEMY OCHOBAHMIO JOJKHO OBITh
0€3yCIOBHBIM.

Buaumo, aBropel YIIK PO He monuim 1o nmyTH CymecTBEHHOTO paclIupEHUs
WHCTUTYTa YacCTHOTO OOBWHEHUS, IOJjaras, 4To BOJIA TOTEPIIEBIIETO MOXET
ObITh mMpuHATa BO BHUMaHue Oonee uvem 1o 150 cratesim VYK PO,
IPEeIyCMaTPUBAIOIIMM  OTBETCTBEHHOCTh 3a MPECTYIUIEHHS  HEOOJIbIION
TsbkecTd. Ha gjanHyio npuuruHy TPaaullMOHHOTO MOIX0Aa K UHCTUTYTY YACTHOIO
OOBMHEHHS YKa3blBaeTCi M B CICLMANBHON IOPHIMYECKOH JHTEparype .
HeoOxogumo uMeTs B BHIY, YTO paccMaTpuBaeMas HOPMa OMPEICICHHBIM
o0pa3oM JOMOJHSAET MOJiokKEeHue, 3akperieHHoe B 4.2 cr.20 VIIK PO.
[IppumeHuTenbHO K JejlaM YacTHOTO OOBUMHEHUS NPUMHUPEHHE JIMLA,
COBEPILUMBILIErO MPECTYIUIEHUE, C MOTEPIEBIIUM SBISETCA O€3yCIIOBHBIM
OCHOBAaHMEM IIPEKpAIIeHUs] MPOU3BOJCTBA IO JIeTy, @ OCBOOOXKIECHUE STOTO
JUIA OT YrOJOBHOM OTBETCTBEHHOCTH — 00s3aTeIbHBIM. UTO KacaeTcsl MHBIX
NPECTYIUICHUN HEOOJBIION TSYKECTH U CPEIIHEN TSKECTH, TO OCBOOOKIACHUE OT
YTOJIOBHOM OTBETCTBEHHOCTH 3a MX COBEPIUIEHUE BO3MOXXHO IO YCMOTPEHHIO

! Cm, nanp.: Jopomkos B. Cynomporn3BoACTBO MO Je1aM YacTHOro 06BHHEeHus // Poccuiickast
rocturyst. — 1995. — Ne9. — C.24.
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KOMIIETEHTHBIX OpPraHOB C YY€TOM BCEro KOMILJIEKCA OOCTOSTENbCTB
COBEPILICHHS PECTYIUICHHS W TMYHOCTH BHHOBHOTO .

Ha moit B3rasin, nuddepennuanus Gopm 0OBUHUTEIBHON NEATEILHOCTH TI0O-
IIPEXKHEMY CcOXpaHseT ycinoBHBIM xapakrep. YIIK P® mpemgycmarpusaer, uro
YTOJIOBHOE MPECIIEN0BAHNE U OOBUHEHHE B CYJI€ OCYILECTBIIIETCS B ITyOJIUYHOM,
YaCTHO-ITyOJIMYHOM M YacTHOM MOPSJKE B 3aBUCUMOCTH OT XapakTepa H
TSYKECTU COBEPILEHHOTO npecTtymienus (4.1 ¢t.20).

OpHako XapakTep COBEPILIEHHOIO MPECTYIUIEHUS YYMTBIBACTCA IPU
BBIJICJICHUH TPECTYIUICHU HEOOJIBIION, CpEeIHEN TSAXKECTH, TSHKKUX M 0Cc000
TSOKKMX, @ aHajlu3 TsDKECTH IPECTYIUIEHWH, IPOU3BOJACTBO II0 KOTOPBIM
OCYILIECTBISETCS B YAaCTHOM WJIM 4YacTHO-IYOJIMYHOM TMOPSIIKE, I103BOJISIET
copMyJIUpPOBAaTh BBIBOJ O HECOOTBETCTBMM JaHHOW Kiaccupukauuu (opm
OOBHHEHHUSI €€  OCHOBaHHMIO, TaK KakK, HamlpuMmep, MpecTyIUICHHUS,
npeaycmoTrperabie 4.1 c¢T.146, 4.1 c1.147 YK P® u oO6BHHEHHE 1O KOTOPHIM
OCYIIECTBISIETCSI B YaCTHO-IMYOJIMYHOM NOpSIKE, SBIAIOTCS, TEM HE MEHee,
NPECTYIUICHUSIMU HEOOJIBIION TSHKECTH, KaK M Jella O MPECTYIJICHUSIX YaCTHOTO
OOBHUHEHMUSI.

YuuThiBas yKa3aHHbIE NPOTUBOPEYMS, CUUTAK0 LEIEeCOO0pa3HbIM U
HPaBCTBEHHO OOOCHOBAaHHBIM BHECEHHE KOPPEKTHB B HOPMBI, PETYJIUPYIOLINE
MHCTUTYT NpUMHUpPEHUs. B HacTosee Bpemsi cpeu yUeHbIX-IPOLECCYaTnCTOB
OTCYTCTBYET €IWHCTBO B3IJIAJ0B Ha npupony mnpumupenus. Tax, X.JI.
ATNUKIEpOB OTOXJAECTBIAECT NPUMHUPEHHE C OTKAa30M MOTEPIEBIIErO0 OT
NOJAHHOTO 3asBJIEHUS JIMOO C TMoAaueldl MM 3asBJICHUS O IPEKpalleHUU
IIPOM3BOJCTBA IO ey, T.€. pACCMaTPUBAET NPUMHUPEHUE KAaK OJHOCTOPOHHUHI
aKT, YYUTBIBAIOIIUN TOJBKO BOJIEM3BSBICHUE caMmoro norepnesuiero. OxHako,
10 MOEMY MHEHUIO, cienyeT corinacutbes ¢ H. CMUpPHOBBIM, CUUTaBLINM, YTO
OPUMHUPEHUE JTO «akT, Mpelnojiaraloliuii 00O0IJIHOE NPUMUPHUTEIBLHOE
CoIJIallieHue OOMKEHHOT0 ¢ OOMAYMKOM M MOCEMY OJHOCTOPOHHEE 3asiBICHUE
OOMXEHHOTO O MPUMHPEHUU... ABISETCS aKTOM... OTPEUEHHUS WIM OTKa3a OT
oOBMHEHHs» . B TakoM CBeTe NpPEACTABIACTCS HEOOXOMMMBIM PACIIHPHUTE
nepeyeHb HEepeadMIUTUPYIOIIUX OCHOBAHHMM  MPEKPAIEHUsI  yTOJIOBHOTO
IIpPECIICIOBAHUsA, BKJIIOUMB B HEr0 TaKoe, KakK OTKa3 IOTEpIEBLIErO0 OT
OOBUHEHUSI.

AHanu3 npaBONPUMEHUTENIbHOW NPAKTUKHU MO3BOJSET YTBEpPXkKIaTh, UTO
3a4acTyl0 3a NPUMHUPEHHEM MOTEPIEBIIEr0 C OOBUHSAEMBIM MPEKPaIIAtOTCs
YTOJIOBHBIE Ji€Jla IIPU OTCYTCTBHUU IPELyCMOTPEHHBIX B 3aKOHE OCHOBAaHHI,
OJIHaKO, MOAMAJAIOLINE 10/ MOHATHE OTKa3a MOTepHeBUIero oT ooBuHeHus. Ha
[IPAKTUKE XOJATaNCTBa MOTEPIEBIINX O MPEKPALEHUU MPOU3BOJCTBA IO JEILY
000CHOBBIBAIOTCSI (paKTOM peanbHOro npumupenus. bonee toro, mummb B 2,3%

2 Cm noapooHee: KomMeHnTapuii k YromoBHoMy kojaekcy Poccuiickoit @eneparuun. — M.:
NH®O®PA-M — HOPMA, 1996.- C. 157-158.
! Cwmupnos H. Yka3. cou. — C.95.
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M3YUYEHHBIX aBTOPOM [IeJl, MPEKPAIICHHBIX 3a NPUMUPEHUEM CTOPOH, MPAMO
yKa3aHO Ha BO3MEIICHHUE BPEIa, YTO SBISAECTCS OJHUM U3 0053aTEIbHBIX YCIOBHMA
MPEKpAIlEHUs] TPOU3BOJCTBA MO JI€Iy MO YKa3aHHOMY OCHOBAaHHMIO, a B
ocTayibHBIX 97,7% cnydasix nena npekpaiieHbl Ha OCHOBAHUM OJIHOTO 3asBICHUS
MOTEPIIEBILIEr0, COAECPHKAIIEr0 YKa3aHUe Ha HEKEJIaHWE NPHUBJIEKATh BUHOBHOIO
K YTOJIOBHOM OTBETCTBEHHOCTH.

B oroil cBA3M, B cuwily HeOOJbLIOW OOIIECTBEHHOW  OMAaCHOCTH
MPECTYIJIEHUH, MPOU3BOACTBO IO KOTOPbIM OCYIIECTBISIETCS B YAaCTHOM
MOPSIZIKE, a TaKkKe 0CcO00M MPUPOBl 0OBEKTa MPECTYIHOTO MOCITaTeabCTBA U
OOJIBIION POJIM MOTEPIEBIIET0 B COOMPAHUH 10KA3aTEIbCTB MO ey, YKa3aHHOE
OCHOBAaHME TAKXKE JIOJHDKHO HOCUThH O€3yCIIOBHBIN XapaKTep IO JejiaM YaCTHOTO
oOBuHeHHs. B ciyuae oTkaza morepneBHIEro OT OOBMHEHMS IO J€laM O
MPECTYIJICHUSAX HEOOJBINON TSHKECTU, MPECIENYEMBbIX B YaCTHO-IYOJIMYHOM
MOpsiAKe, i1 NPUAAHUS €My IPABOBOIO 3HAYEHUS CIIEAYyET MNPEeIyCMOTPETh
corjiacue MpoKypopa Mocie BhIICHEHUSI UM MPUYKMH U MOTUBOB TaKOT'O OTKa3a.

[IpumupeHne kak caMOCTOSTENbHBIM MPABOBOM HMHCTUTYT TAKXKE JOJDKEH
HaliTH OoJiee IIMPOKOE NPUMEHEHHE M pPAcCMaTpUBATHCS KaK O€3yCIOBHOE
OCHOBAaHME IPEKPAIICHHs MPOU3BOJCTBA MO JEJIaM YaCTHOTO OOBUHEHUS U I10
AefiaM O MPECTYIUICHUSIX YaCTHO-ITyOIUYHOTO OOBUHEHHS HEOOIBIION TAKECTH.
B ykazanHyto rpymniy HOAMagaroT Jena O MPECTYIUICHUSX, NePEeUnCICHHBIX B
cnenyromux cratbiax YK PO:

- 4.1 cT.121 — 3apakeHre BeHEPUUECKOU O0JIE3HBIO;

- 4.1 c1.122 — 3apaxxenne BUY-undexuueii;

- ¢r.133 — noHyX1eHHE K AEUCTBUSM CEKCYyalbHOTO XapaKTepa;

- 4.1 c1.146 — HapylIeHUE aBTOPCKUX U CMEKHBIX IPaB;

- .1 c1.147 — HapymieHue N300peTaTeIbCKUX U MATEHTHBIX MPAaB;

- 4.1 ¢1.165 — npuuMHEHNE UMYIIECTBEHHOTO yIepoa myTeM oOMaHa UiIH

37I0yNOTPeOJICHUSI IOBEPHUEM;

- 4.l c1.167 — yMBIIIJIEHHOE YHHYTOXXEHUE WM IOBPEKICHHUE YY’KOI'O

MMYIIECTBA;

- 4.l c1.168 — YyHHYTOXKEHME WM TMOBPEKICHHE HMMYIIECTBA IO
HEOCTOPOKHOCTH;

- 4.l cr.183 — HE3aKOHHOE MOJyYEHHWE U PpA3IJIALICHUE CBEICHHUI,

COCTABJISIIOIINX KOMMEPUYECKYIO WM OAHKOBCKYIO TalHY;
4.l ¢1.204 — KOMMEpUYECKU MOAKYII.

[To nemam 00 WMHBIX MPECTYIUICHUSX, MPECICTYEMbIX B YaCTHO-ITYOJIUIHOM
MOpSAKE, MPUMHUPEHUE MOXKET UMETh MECTO TOJBKO C COTJIacus MPoKypopa (Tax,
Kak 3TO MPEAYCMOTPEHO IMOJOKEHUSIMU JEHCTBYIOLIETO IPOLECCYATHHOTO
3aKOHOJIaTEILCTBA).

PaccmoTrpennbie mpensiokeHuss OOYCIOBIEHBI TEM, YTO JOJToe Bpems
OCHOBHO€ BHUMaHHE TMPOIECCYyaIMCTOB ObUIO  OOpamieHo Ha CTaryc
0OBHHSIEMOTO, €ro TpaBa u cBoOo k. Tak, eme M.B. /lyxoBckoif moguepKuBa,
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YTO HApPSAIy CO BCEMH JHMIIAMU 0CO00€ TOJIOKEHHE OTBOJUTCS TOJCYAUMOMY:
«B TIPEKHEM TIpoIlecce ITO OecrHpaBHBIM OOBEKT HCCIEAOBAHUS, TEMEpPh 3TO,
JIOKOJIE BHHOBHOCTB €r0 HE JIOKa3aHa, IPE¥kK/I€ BCEro MOJIHOIPABHBIN I'PaXJaHUH
cTpaHb» . B HacTosiee BpeMs, HECMOTPS Ha Bce OoOJbliee BHUMAHHE,
yAENseMO€e MPOLECCYANUCTaMU CTATYCy MOTEPIEBIIET0, €ro MpaBaM M POJIM Ha
CTa[MM NPEABAPUTEILHOIO PACCICIOBAHMS , HOTEPICBIIHI MO-IPEKHEMY HE
MOXET CaMOCTOSITEJIbHO pPealn30BaTh psAx  cBoux Impas. (ClenoBaTenbHo,
MOTPeGHOCTH MOCTPAAABIINX HE HAXOIAT HOJDKHOTO YIOBICTBOPEHHS, TAK KAK
B COOBITUY MPECTYIUICHUS BBIJICTSIOT B IIEPBYIO OU€pPe/Ib OTHOIICHUS BAHOBHOT'O
C TOCyIapCTBOM, a HE ¢ mnoTepneBMM. [loaToMy yder B MaKCUMaJbHOU
CTEIIEHW MHEHHUS NOTEPHEBIIErO0, BOCCTAHOBJIEHUE €ro ImpaB, a TaKkKe
KOMIIEHCAllU MPUYMHEHHOro  yiiepbda HEeoOXOAMMBI Ui  pealn3aluu
HPABCTBEHHBIX HAYall B YTOJOBHOM MPOIECCE, UCXOANIUX U3 TOTPEOHOCTU
COOJIOJICHUsI 3aKOHHBIX HMHTEPECOB JIMYHOCTH B XOJAE OCYIIECTBICHUS
YTOJIOBHO-IIPOLECCYAIBHOMN AEATEIBHOCTH.

Emie onHol He MeHee akTyaJlbHOW MpOOJIEMOM, CBSI3AHHOW C pean3aiuei
UJIEh KOMIIPOMHMCCAa HAa CTaJWU IMPEABAPUTEIIBHOTO PAaCCIIENOBAHHUS, SIBIISIETCA
uJies 3aKOHOJNATEIBHOIO 3aKPEIUIEHWsS W Pa3BUTHS HHCTUTYTA CHEIOK O
Mpyu3HaHUM BUHBL. HecMOTps Ha TO, YTO B MPOUECCYAIbHOM JIATEPATYPE
JAHHOMY BOIIPOCY VYAENSETCA JOOCTATOYHO IPUCTAIBbHOE BHUMAHHUE, O €ro
CYIIHOCTH BBICKA3aHbl Pa3JIMYHbIE TOYKU 3peHUsS. Tak psan MpoLecCyalrucTOB
CUUTAET, YTO IMPUPOJA CIEIOK O IMPU3HAHUM BHUHBI CBOWCTBEHHA TaKUM
U3BECTHBIM POCCHUKMCKOMY MPOLECCYaTbHOMY 3aKOHOINATEIBCTBY HHCTUTYTaM,

! Hut. mo: dyxoBckoid M.B. Pycckuii yromoBHsIil npouecc. — M.: Ckiaa u3a. B KH. CKJIaje
M.B.Kmokuna, 1910. — C.162.

? Cm., Hanp: Bacos A. Bo3MerleHne Bpea xepTBaM NpecTyuiennii / 3akonuocts. — 2000.
— No2. — C.40-42; T'opnenko E.E. 'apanTuu nporeccyanbHbIX MPaB JUI] C ICUXUYECKUMHU
OTKJIOHECHUSIMU Ha TPEABAPUTEIHHOM CIEACTBUH. ABTOped. MUC. ... KaHA. IOpPHI. HAyK. —
M., 2001. — C.11; I'punenko A. IloTepneBiuinii J0IKEH UMETh HE MEHbIIIE MTPOIECCYATbHbBIX
npas, yem obBuHsieMbld // Poccuiickas roctumus. — 2002. — Ne9. — C.51-52; Kynakos /.
[IponieccyanpHas 3amuTa cBuaeTeneld u moteprneBmuXx // 3akoHHOCTh. — 2000. — Ned, —
C.35-37; Ocunikun B. B 3ammuty npas norepnesiiero // 3akoHHOCTh. — 2000. — Ne2. — C.34-
35.

3 Cm. nonpoOHee: 3ep X. BoccTaHOBUTENBHOE MPABOCYIME: HOBBIM B3IJISIT HA TIPECTYTUICHUE
u Hakazanue.- M.: CypebHo-npaBoBasi pedopma, 1998. — C.67; Kapnozosa JI.
BoccranosurenbHoe mpaBocyaue: uaen u nepcrnektuBbl ais Poccun / JI. Kapnososa, P.
Makcynos, M. ®nsmep // Poccutickas roctunus. — 2000. — Nel1.- C.42-43.
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KaK TPUMHPEHHE CTOPOH M JesTelbHOEe packasuue . Jpyrue, HampoOTHB,
YKa3bIBAIOT HA TO, YTO JAHHBIE HHCTUTYThI HE TOK/IECTBEHHEI JPYT JPYTY .

Bompoc o coxepxkaHuM CHENOK O NPU3HAHUM BUHBI TAKXKE OTHOCUTCS K
pas3psy JOUCKYCCUOHHBIX. IIpakTudueckn Bce yueHble, TaK WA HWHAYe
3aTparvBarollli€ B CBOMX padoOTax JaHHYI MpoOjeMy, YKa3bIBalOT, YTO 3TO
COIJIAlllEHHE CTOPOH, CBOEOOpa3HbId JOTrOBOP, KOTOPBIA BIEYET 3a COOOM
OCBOGOX/ICHHE OT yrOJNOBHOW OTBETCTBEHHOCTH WIM ee¢ CMsrdenue’,
COKpAIlIEHHOE CyeOHOe ClIeACTBHE” 00 1 TO, H APYroe’.

BoABIIMHCTBO aBTOPOB €IMHOAYIIHBI B BONPOCE O MO3UTUBHOM 3HAYEHUU
peaNM3aluy CIEJIOK O NPU3HAHUM BUHBI B paMKax POCCHUCKOrO YrOJOBHOIO
npouecca. OgHaKo OTpakKEHHbIE B CIIELUAIBHOMN JINTEpAType IOJIOKUTEIIbHbBIE
XapaKTEPUCTHUKH, TaHHBIE YYEHBIMH CIEJIKaM O IIPU3HAHUH BHUHBI, I0JBEPIIINCH
CEPbE3HON KPUTUKE CO CTOPOHBI MX MPOTUBHHUKOB, OCHOBAHHOW HAa TOM, 4YTO
TaKHe COTJIAIICHUs MEXy CTOPOHAMHU MOTYT HAHECTH BpeJ OOILIECTBY B LIEJIOM,
CTpaZiatollleMy OT IMPECTYNMHOCTH, a TaKKe MPUBEAYT K HApPYLIEHUIO OOLIuX
IIPUHIMIIOB MpaBa .

HenictButensHo, Poccuiickas @enepanus B OTIMYME OT  MHOTHX
€BPOIEHCKUX TOCYJAPCTB HE JIOCTHUIJIA JOJDKHOTO YPOBHS MPAaBOBOW KYJIBTYPbI
M JIOCTaTOYHOM perjaMeHTaluu YroJIOBHOIO IIpoLecca, NpH KOTOPOU
peanu3zanus BCEX HEOOXOIUMBIX MPOLIECCyalbHBIX TrapaHTUH Obula Obl YETKO
oOecrieueHa. Bmecte ¢ Tem, cienyeT y4MTBIBATH TO OOCTOSITENBCTBO, YTO
MIPaBOOXPAHUTENIbHBIE OPraHbl, OCYIIECTBIISIIOLUIME YTrOJOBHOE IMPECIeI0BaHUE,
HE CIPaBJISAIOTCA C BajJOM IIPECTYNHOCTH. B Takol cuTyaluu ITOCTaHOBKA

4 Cwm., nanp.: Jlazapesa B. Jleranuzamus cienok o mpu3HaHUU BUHBI // Poccuiickas 10CTUIINSA.
—1999. — Ne5. — C.40-41; Mopo3zosa 1. Cnenku o npu3HaHUM BUHBI KaK BapUaHT MUPOBOTO
cornamenust / . MoposoBa, A. Aanenkos, C. Jlanonos // Poccuiickas roctumms. — 2000. —
Nel0. - C.37.

> Cm., Hanp.: Munuuus C. Caenky o Ipu3HaHUU BUHBI: BO3MOYKEH JIM POCCUMUCKUI BapuaHT?
// Poccmiickas roctumus. — 1999. — Nel2. — C.41-42.

Cm. moapobnee: Teiiman C. Cnenkw O NpPU3HAHUM BUHBI WM COKpAIEHHBIE (OPMBI
CyJIOTIPOM3BOJICTBA: TIO Kakomy TyTu moiaer Poccusa? // Poccwmiickas roctunms. — 1998. —
Nel0. — C.35-37; Poccuiickas roctunus. — 1998. — Nell. — C.35-37.

2 Cm noapobHee: MaxoB B.H. Vromosusiii npouecc CHIA (mocynebnsie craamu) / B.H.
MaxoB,M.A. IlemkoB. — M.: 3A0O bu3aec-mkoma, Uaren-Cunres, 1998.- C.168; Kamemnos
B. O mpuoputerax B 3aKOHOJATEIBCTBE 00 YTOJOBHOM CYJIOTPOHM3BOJACTBE // YTOIOBHOE
npaBo. — 1998. — Ne3d. — C.49; IlemkoB M. IIpaBoBO€ peryiaupoBaHHE U TMPAKTUKA
NPUMEHEHHUS «CIEJIOK O MPU3HAHUU BUHBD B yronoBHoM npouecce CHIA // FOpuct. — 1998.
— No6. — C.57-62.

’Cm nonpoOHee: Kosanes B. Cnenku B yronosHom npouecce CIIA // Commanucrtudeckas
3aKOHHOCTb. — 1985. — Ne§. — C.74.

CMm. monpobnee: MuxaiinoB II. Cpenku o TNpuU3HAaHUM BUHBI — HE B HHTEpecax
notepresiiero // Poccuiickas roctummst. — 2001, — Ne5. — C.37-38; Iletpyxun U. Cnenku o
NpPU3HAHUKM BUHBI YyXXIbl poccuiickomy MeHTanutery // Poccuiickas rocturus. — 2001. —
Ne5. — C.35-37.
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npoOiaemMbl OOpHOBI C TMPECTYMHOCTHIO CTAHOBUTCS HEKOPPEKTHOHM, a s
KOHTPOJII U CHACPKUBAHUS TMPECTYIMHOCTH HEOOXOJAMMO TMPHUHSATHE HOBBIX
KOMIIPOMHCCHBIX MEXaHU3MOB B3aMMOJICUCTBUSA, K KOTOPBIM OTHOCHUTCS U
MPOIECCYaTbHBIN UHCTUTYT CAEIOK O MPU3HAHUY BUHBI.

besycnosHo, HE0OTyMaHHOE BHEJPEHUE B POCCHICKYIO
MPABONPUMEHUTENBHYIO TPAKTUKY TaKUX CJEJIOK MOKET IOBJEYh KpaiiHe
HETaTHUBHBIC MOCIIEICTBUS, TOITOMY HEOOXOUMO HCCIIEI0BAThH MOJIOKUTEIbHbBIN
3apyOeXHBI ONBIT W Y4eCTh €ro MNpPH OCYIIECTBICHUM COOTBETCTBYIOLIEH
3aKOHOJATEIbHOW pErIaMEHTALIUH.

Kak Obuio oTMeueHO BbIllIe, BOMNPOC O HAJIWMYUM HPABCTBEHHBIX
XapaKTEePUCTUK TPOLECCYyaTbHOW JEATEIBHOCTH HE MOXET OBITh pelleH
0€30THOCUTEBHO K  KOHKPETHBIM  JKOHOMHYECKHM,  MOJUTHYECKUM,
COIIMAJIbHBIM, KYJbTYPHbIM W HMHBIM YCIOBUSIM CYILECTBOBAaHUS WU Pa3BUTHUSA
oOIecTBa Ha OMpPEACIICHHOM BPEMEHHOM dTare. B CBA3M ¢ 3TUM, BBEJEHUE B
HACTOSsIEE BpeMsS CHECJIOK O NPU3HAHUM BUHBI B POCCHUMCKHHN YTOJOBHBIN
MPOIIECC SIBJISIETCSI, HA MOW B3IJISi[, €CJIIM HE HPABCTBEHHO AOMYCTUMbBIM, TO
HPABCTBEHHO OMPAaBIAaHHBIM MIPU COOJIIOACHUU PsiJia YCIOBUI:

- BO-IIEPBBIX, HOPMBI, PETYJIUPYIOIINE MPaBWIA 3AKIOYEHUS CIACIOK O
MPU3HAHUU BUHBI, HE JIOJHKHBI MPOTUBOPEYUTH COOTBETCTBYIOIIMM HOPMaM,
3aKPEIUISIIOIINM YCIOBUSI TPUMHUPEHUS CTOPOH U JIESITEIBLHOrO packasHus. B
LeNIX JOCTHKEHUS COOTBETCTBUS YKAa3aHHBIX HOPM, a TakKXke yyera B
MaKCHUMaJbHOU CTETIEHU WHTEPECOB MOTEPIIEBIIETO HE0OXO0IUMO
pPacIpOCTPaHUTh JACUCTBUE CAEIOK O MPU3HAHUU BUHBI TOJBKO Ha T€ KaTETOPUH
MPECTYIUIEHUM, MO KOTOPBIM 3aKOH HE MPENyCMaTPUBAET MPUMHUPEHUS CTOPOH
100 JEeSTENHHOTO pacKassHuUs;

- BO-BTOpPBIX, 3aKJIIOYEHUE TaKOW CHCIKH HE JOHKHO BJIEYb 3a COOOM
OCBOOOXKJICHHE OT YTOJOBHOW OTBETCTBEHHOCTH, a TOJBKO €€ CMsTrYeHue, u
MOXET paccMaTpuBaTbCid KakK  OIPEIEICHHOE [MOOUIPEHWEe ISl JIWII,
COBEPIIMBIINX OOILIECTBEHHO-OMACHOE JIEIHUE, HO COTPYIHUYAIOMINX C
TIPABOOXPAHUTEIbHBIMU OPTaHAMH |

- B-TpeTbHX, Ha cdepy peanusaluu CIEJIOK O NPU3HAHUM BHUHBI
HEOOXOIUMO PACIIPOCTPAHUTD CYACOHbI KOHTPOIb ;

- B-YETBEPTHIX, MPU 3aAKIIOUYEHUH COOTBETCTBYIOIIETO COTJIAICHUS
HEJIONYCTUM OTKa3 OOBUHSIEMOI'O OT KakKuX Obl TO HU ObUIO KOHCTUTYIIMOHHBIX
rapaHTUi.

Cum. moapobuee: bpycuunein JI. Tloompenwe 3a cooOmeHWss O TPECTyIUICHUSX //
3akoHHOCTb. — 2000. — Ne2. — C.32-33.

2 HekoTopble MPOLECCYaNTHCThl YKA3HIBAIOT TAKKE HA HEOOXOZMMOCTb PACIPOCTPAHCHHS
CyeOHOTO KOHTPOJS Ha CiIydau NMPUMUPEHHUS CTOPOH JMOO OTKa3a JMla OT OOBUHECHHS
(Cwm., nanp.: amapaua A. IIpumupeHne CTOPOH M OTKa3 OT HOJJAEp)KaHHs OOBUHEHHUS
JIOJDKHBI YTBEepKIAaThCs cyaoM // Poccuniickas roctumms. — 2001. — Ne2. — C.60-61).
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[Ipu cobmtoeHnn yKa3aHHBIX OTPAHWYCHUN BO3MOXKHO PacHpoCTpaHEHUE
MHCTUTYTa CHEJIOK O MPU3HAHUU BHUHBI HE TOJIBKO Ha CyZeOHOE MPOU3BOJCTBO
(I'maa 40 YIIK P®), Ho u Ha moCcy1e0HBIE CTaIMN YTOJIOBHOTO MPOIIecca.

Takum  oOpa3oM, Ha  OCHOBAHMHM  BBIIICH3JIOKEHHOTO  MOXHO
copMyIUPOBATH CIEIYIOIINE BHIBOIDI.

Pa3Butune naen xoMmnpomMucca Ha CTaJuu IPEABAPUTEIBHOIO PAaCCIEIOBAHNS
MIPEANOJIATALT:

1. [lanbHeMIIIee paclIMpeHue Ha 3aKOHOJIATEIIbHOM YPOBHE MEPEUYHS el
YaCTHOTO U YACTHO-ITyOJIMYHOTO OOBUHEHUS.

2.Pa3BuTHEe MHCTUTYTa MPUMUPEHUS TMOTEPHEBIIETO C OOBUHAEMBIM.
[Ipumupenue B TakoM acleKkTe CIeAyeT paccMaTpuBaTh Kak O€3yCIOBHOE
OCHOBAaHME IMpPEKpaIIeHUs] MPOU3BOJICTBA MO JI€JaM YacTHOrO OOBHHEHHS, a
TaK)Ke IO JellaM YacTHO-NyOJWYHOro OOBHHEHHS, €CIM OHU OTHOCSTCS K
KaTeropuu MPECTYIUICHU HeOoNbIIon TskecTH. [lo MHBIM Karteropusm el
YaCTHO-ITYOJIMYHOTO OOBHMHEHUS MPEKpPAILIECHUE YTOJOBHOTO MpPECcie0BaHUs 10
YKa3aHHOMY OCHOBAaHMIO BO3MOKHO TOJIBKO € COIIACHUS IIPOKYpPOpA.

3. Pacmupenue mnepedHs HepeaOMINTUPYIOUIUX OCHOBAHHM TMpEeKpalleHus
MPOU3BOJACTBA MO JEIy TakKhM, KaK OTKa3 IOTEpPHEBUIEr0 OT OOBUHEHUS,
KOTOPBI JIOJDKEH HOCUTh O€3yCIIOBHBIA XapakTep, €CId IOTEepIEBUINi
OTKa3bIBaeTCd OT OOBHMHEHMsS JIMIIAa B  COBEPUICHUH MPECTYIUICHUS,
npeciaeayeMoro B yacTHoM nopsifke. [lo gemam gyacTHO-TyOIUYHOTO OOBUHEHUS
O TMPECTYIUIEHUAX HEeOOJbIION TSHKECTH peadu3alus JaHHOTO OCHOBAaHUS
BO3MOKHA TOJIBKO C COTrJlacus IPOKypopa IOCI€ BBISICHEHHS UM NPUYUH U
MOTHBOB JE€UCTBUM MOTEPIIEBILIETO.

4. BBeneHNE B POCCUMCKHI YTOJIOBHBIM MPOIECC HMHCTUTYTA CHEIOK O
MpPU3HAHUM BUHBI, 0€3 YEro HEBO3MOXKHO TIOJHOW pealn3alud HHCTUTYTa
KoMrpomucca. OJHAKO €ro 3aKOHOJATEIbHOE  3aKPEIUIEHHE  JOJDKHO
OCYILECTBIIATECA C YYETOM IIOJIOKUTEIBHOTO IPABONPUMEHUTEIBHOIO OIIbITA
3apyOeKHBIX TOCYIapCTB U aHAJIM30M COOTBETCTBYIOIIUX HEJOCTATKOB.

Pa3BuBas wumero kommpoMucca B cdepe OCYLIECTBICHHS YTrOJIOBHO-
MIPOLIECCYATbHOM 1€ATEbHOCTH, HEOOXOAUMO OTMETHTD, YTO «...pE€Yb UAET HE O
BCEIPOILECHUH MPECTYNMHUKOB. HO pa3yMHbI KOMIIPOMHUCC HEOOXOIUM Kax bl
pa3, €clii 3TO HE MNPOTUBOPEYUT LEIHAM M 3ajadaM yTOJOBHOM ITOJIUTHUKH,
OOLIECTBEHHON HPABCTBEHHOCTH M OIPABIAHO Hp&KTHKOﬁ))l.

" Anuxnepos X.JI. TloompurensHble HOPMEI B 60pb6E ¢ MPECTYIHOCTHIO // 3aKOHHOCTD. —
1991. — Ne8. — C.25-27.



