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TJIABA 3. HPABCTBEHHBIE ITPOBJIEMbI PEAJIM3AIIAY TPEFOBAHUI
MPOPECCHUOHAJIBHOMN YTUKH JIUII,
OCYHECTBJIAIOIUX ITPEIBAPUTEJIBHOE PACCJIEJOBAHUE

§1. IIpoGsiembl onpeaesieHUs CJIEACTBEHHON ITUKH U
ee MecTa B cucTeMe npogeccuoHAJIbHON ITHKH

VYcnemHnoe pasperieHne Jr00ro MoCTaBIEHHOr0 BOIIPOCa HEBO3MOXKHO 0€3
PACKpBITHSI U HCCIENOBAaHUS €r0 METOAOJOTMYECKHX OCHOB, ITOATOMY AHAJIU3
HPaBCTBEHHBIX  HA4aJl  YrOJOBHOIO  CYyAONpPOM3BOACTBA HAa  CTaJIuHU
IIPEIBAPUTEILHOTO paccie10BaHus Ipe1yCcMaTpUBaeT o0s13aTenbHOe
pPAaCCMOTPEHHUE OCHOBHBIX MpOOJEM, CBA3AHHBIX C ONPEIEICHUEM IpeaMeTa
OTUKH, T[OHATUEM M CHUCTEMOW mNpo(ecCHOHANBHOM H3THKH, a TaKKe
YCTaHOBJICHHEM COOTHOUICHHsSI CyIeOHOW U CIEACTBEHHOM JTHKH, MecTa
NocJieTHEN B cucTeMe MPOPECCUOHATIBHON ATUKHU.

HecMoTpst Ha aKTyanbHOCTh YKa3aHHBIX BOIPOCOB, OHM HE HalLJIU
OJIHO3HAYHOTO PEIIEHUs] B CHEUUAIbHOM JuTepaType. Tak, B cBoe Bpems K./I.
KaBenuH yka3pIBaj, 4To «... CyThb 3TUKU — 3TO CyOBEKTUBHBIE HJI€AJIbl, KOTOPHIE
OHA CTAaBHT CO3HATEJIBHOM JKU3HH H JEATEIBHOCTH uenoBeka» . ®.A. Bpokrays,
N.A. D¢poH coBepiIeHHO 000CHOBAaHHO OTMEUAJIH, YTO ITUKA «B Y3KOM CMBICIIE
€CTh yYGHHE O HPABCTBEHHOCTH» , OJHAKO IPEAMET e¢ HCCIIeI0BaHus
OrPaHMYMBAIH HCKITIOUHTEIHHO KOHEUHBIMH LEsMI’. 1103/1HEe MONUTOI0OraMHU
ObUIO OJYEPKHYTO HAJIMUYUE HE TOJIBKO STUKU PE3yJIbTaTa, HO U IPaBOMEPHOCTh
CYILIECTBOBAHMSI 3TUKH JIEUCTBHS, T.K. AEHCTBUE HEMO3BOJMTEIBHO OTIAENIATH OT
€ro MOCJEACTBUH, SBIAIOIIMXCA PE3yJbTaTOM BBIOOpAa WENEe U CPEACTB HX
nocTikeHns . Ha Moil B3IV, STHKY MOXHO ONpEeNnTh Kak (uiocodckoe
y4Y€HHE,  MPEAMETOM  HUCCJIENOBAHHMS  KOTOPOrO  SABJISIETCS ~ MOpab
(HpaBCTBEHHOCTb), crielu(UKa €€ BIMSHUS Ha YEJOBEYECKYIO ACSTEIbHOCTb,
MOBEJICHUE, UX PE3yJIbTaThl, OOLECTBEHHbBIE OTHOIICHHMS, & TAKXKE HA CO3HAHUE.
WNHbIMu cioBaMH, MPEAMET 3TUKU J0JHKEH BKIIIOYATh B CEO0s:

1) moHsATHE HPAaBCTBEHHOCTH, €€ CTPYKTYPY;

2) UCTOPUIO CTAHOBJICHUS U PA3BUTHUS HOPM HPABCTBEHHOCTH;

3) BAMSIHME HPABCTBEHHOCTH HA OOBEKTHUBHYIO CTOPOHY OBITHS, YTO
[10JIpa3yMEBAET PACKPBITHE HPABCTBEHHOM XapaKTEPUCTUKH Pa3In4HbIX
BUJOB OOLIECTBEHHOW M WHAUBUAYAIbHOM JEATEIbHOCTH, BBIOOD
CPEICTB M METOJOB JIOCTMIKEHHUS IIOCTABJICHHOW LEIH, AaHAIN3

! Kagenuu K.JI. Vkas. cou. — C.77.

? Bpoxkrays @.A., Ddpon U.A. DHrmkinoneaundeckuii ciosapb. T.81. — CII6.: Tum. aki. oo,
Bpokrays — O¢pon, 1904. — C.146.

3 Cwm. noapo6Hee: Tam xe. — C.147.

* Cm noxpo6nee: Ilomutonorus: DHuMKIONEeAUYecKuit cimoBapb. — M.: M3a-Bo Mock.
KoMMepU. YH-Ta, 1993. — C.406-408.
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pe3yibTaTOB TaKOM JEATENBHOCTHM M XapakKTepa OOIIECTBEHHBIX
OTHOULIEHHUM, a TaKXKe COOTBETCTBUs LEJIEW U 3aJad CpeICTBaM H
croco0aM MX JOCTHIKCHHS;

4) BOUSAHHE HPABCTBEHHOCTH HA CYOBEKTHBHYIO CTOPOHY peajbHOU

NEeUCTBUTEIBLHOCTH, B IIEPBYIO OUEPE/h, HA COZHAHUE.

He meHee QuCKyCCHOHHBIM SBJISIETCS BOMPOC O MPO(ECCHOHATBLHON ATHKE,
ee mpeaMeTe, CYUIHOCTH, 3HAauYeHMM U cucrteme. besycrnoBHO, psn
npodeCCUOHANIBHBIX  chep JCITEIBbHOCTH HajaraerT Ha  HUCIOJHUTENeH
JIOTIOJIHUTEJIbHBIE 00s13aTE€NIbCTBA U OTPAHUUYCHHMS, KOTOpPbIE OOYCIIOBIICHBI, MO
MOEMY MHEHHUIO, chneuu@ukoil o0bEeKTa — YEJIOBEUECKHM  (PaKTOpOM,
BO3MOXHOCTBIO (@ B psijie CIy4aeB - HEOOXOAMMOCTbIO) BTOPKEHUSI B YACTHYIO
KU3Hb TpaKJIaHWHA. YKa3aHHBIMU OOCTOSITEIHCTBAMU ONPENESETCs CYIIHOCTh
npodeccHoHanbHON ATUKH, HANpPUMEp, Bpada, KypHAIHUCTa, IOpUCTa (CyIbH,
cienoBaTens, aABOKaTa, HoTapuyca u ap.).

®. DOwurenpc mucan: «Kaxmas mpodeccus uMEET CBOIO COOCTBEHHYIO
MOpaiIby»', T.. yTBEPIKAAN, 4TO MPoheCCHOHANbHAS ITHKA H3ydaeT IPHMEHEHNUE
CBOMX HOPM HPABCTBEHHOCTH, NPHUCYIIUX TOJBKO OTACIbHOU cdepe
npodeccruonansHOi  mesTenpbHOCTH. [lo3gHee  JaHHYI0  TOYKY — 3peHUs
oTrcTauBaiu, Hanpumep, A. Patunos, FO. 3apxun, I'.®. 'opckuii, JI.JI. Kokopes,
JI.I1. KotoB, moguepkuBaBIIve CyleCTBOBaHUE MpOodecCuoHaIbHON Mopaiu, a
TAKKe HAIMYMEC CBOWCTBEHHBIX € CHCLH(UYECKUX HPABCTBEHHBIX HOPM .
OnHako cleayeT COMIacUThCA C TEMU aBTOpPaMU, KOTOPBIC, KPUTHKYS
yKa3aHHBIA TE3UC, YTBEPKAAIHU, YTO MpodeccruoHanbHas 3TUKa — 3TO YYEHHUE O
OPUMEHEHUH OOIIMX HOPM HPABCTBEHHOCTH B CIHEUU(PUUECKUX YCIOBUIX
JESITETLHOCTH JIFOICH .

AHaIM3UPYs STUYECKUE Hayajla YrOJIOBHO-NPOLECCYaIbHON NESITENbHOCTH,
MPOILIECCYaTUCThl B KAauecTBE  MPEAENIOB  CBOOOJBI  OCYIIECTBICHUS
MPOIIECCYATbHBIX JIEUCTBUM YKa3bIBAIOT YBAKUTEIHHOE, OCPEIKHOE OTHOIICHUE
K 4€JIOBEUYECKOMY JOCTOMHCTBY, TEPIICHHE, IETUKATHOCTh, CTPOTOE COOII0ICHNE
3aKOHA, YMEPEHHOCTh B BbIOOpE cpencTB. TakuM 00pa3oMm, BO TJaBy yria
MOCTaBJIEHA HEMPUKOCHOBEHHOCTh JIMYHOCTH, €€ 3aKOHHBIX IPaB U CBOOOJ, YTO
BIIOJIHE COIVIACYETCSI C MBICIBIO, BbIcKazaHHOM H.A. bepnseBbim: «B uepapxnn
IyXOBHBIX ILIEHHOCTEil IEpPBOEC MECTO MNPHHAMICKUT JTHIHOCTH»', T.e. BCE

! Surensc ®. JTroasur Peiiepbax 1 KOHEL[ KIIACCHIECKOIl HeMewKoil (rmocodun // Mapke K.,
Ourensc @. Cobp. cou. T.21. — M.: Ilonutuznat, 1961. — C.298-299.

2 Cwm. mogpobuee: Topekuit I.®. Cyne6ras stuxa / [.®. Topekwii, JI.J]. Kokopes, JIII.
KoroB. — Boponex: U3n-Bo Boponex. yn-ta, 1973. — C.13; PatunoB A. CnencrBeHHas
stuka / A. Patunos, 0. 3apxun // Conmanuctuaeckas 3akoHHOCTh. — 1970. — Ne10. — C.35.

3 Cwm., Hamp.: Beenenue B cnenuanbHocTh. — M.: MBIIM MBJI P®, 1992. — C.73-74;
bapen6oiim I1. [Touemy HapymaroTcsi HOpMbI mpodeccruoHanbHoM 3Tuku / I1. bapen6oiim, b.
AbymaxmuH // ConpanuctTuueckast 3aKOHHOCTb. — 1986. — Ne12. — C.45.

* Ilur. no.: Bummnsikosa O.B. Druka bepasiesa. — M.: 'apmapuxu, 2000. — C.120.
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yYKa3aHHbIE BBIIIE XapaKTEPUCTHUKU TIOJHOCTBIO COTJIACYIOTCS C  OOLIMMHU
HPABCTBEHHBIMU HOPMAaMH.

Takum 00pa3oM, NpPOPecCHOHANBbHYIO ATHKY MOHO ONPEIECINUTh Kak
y4eHHE O JEHCTBUHM OOLIMX HOPM HPABCTBEHHOCTH B CHEIM(PHUUECKUX YCIOBUAX
npo(hecCHOHATBFHON JEATEILHOCTH YEJIOBEKa. B CBA3M ¢ 3TUM mpelcTaBiseTcs
HEOOOCHOBAHHBIM  OTOXKJIECTBJICHHE  HEKOTOPBIMH  IPOLIECCyaTUCTaMH
npodeccuOoHaNbHON ATUKU € NMPOdeCcCHOHATBHOW MOPaiblo (HPAaBCTBEHHOCTHIO),
KOTOpAs TAKkKe 00/1a1aeT, 10 UX MHEHHMIO, CTICLH(pHIECKIMH YepTaMH .

OmHuM U3 BHUJOB MPOQECCHOHANBHON ITUKH SBISACTCS CylneOHasi dTHUKa, O
NEePCIEKTUBAX Pa3BUTHS KOTOpoi 00ocHOBaHHO Bbickazaicsi A.D. Konu: «... B
OyAylLIeM MPEeACTOUT JIUIIb YACTUUHOE YJIyYILIEHHUE ... YTOJIOBHOIO Ipouecca U
YTOYHEHHE TEXHHUKH Mpou3BojAcTBAa. Ho psAooM ¢ 3THM M30LIPEHHEM TEXHUKH
JOMKHO TOMTH pasBUTHE HMCTHHHOTO YEIOBEKOMIOOMS Ha cyme...»’. B
MOCJIEAYIOIEM BOMPOCHI MOHATHS, MPEAMETa U CUCTEMBbI CyIeOHON 3TUKH He
TEpsUId  CBOEHM  aKTyaJbHOCTH, OJIHAKO  €JUHCTBA  B3IJISI0B  Cpedu
IPOLECCYaJUCTOB MO JIaHHBIM BONpPOCAaM TaK H HE ObUIO JOCTUTHYTO.
AHanu3upys B 3TOH CBSI3U MHEHHS YUCHBIX, MOKHO OTMETHTb, YTO JI0 CHX TOP
OCTalOTCsl HEONpEACNECHHBIMU Mpenebl ACHCTBHUS CyAeOHOM 3THUKH, KOTOPHIC
OJTHU CIEIHUAINUCTHl OTPAHUYMBAIOT STUYECKHUMH AaCHEeKTaMH AeSITeIbHOCTU
nPo(heCcCHOHANBHBIX YYACTHHKOB YTOJIOBHOIO CYJOIPOM3BOACTBA’ JIHOO 1
YTOJIOBHOTO, M IPaXIaHCKOro mpomuecca’. J[pyrie ydeHble MOI4epKHBAIOT, YTO
Hapsy ¢ MPOM3BOACTBOM B Cy/€, CyJeOHas 3THKA PacHpOCTPaHIETCs TakKe Ha
YrOJIOBHO-HCIIONTHUTEIBHEIE OTHOIICHHUS .

Ha moii B3rnsig, copepkaHue J000ro MOHATHS HE JOJKHO MPOTUBOPEUUTD
€ro JTUMOJIOTMUECKOMY 3HaueHuro. Tak, uccieqyss OCHOBHBIE BOIPOCHI
CyJIeOHOM 3THKHM U NEpPCIEKTHUB €€ MPEenojiaBaHus KaK y4eOHOM TUCIUIUIMHBL,
A.®. KoHu yxkasplBal, YTO «... LEHTPOM TSHKECTH OpPraHHU3alMH YTrOJIOBHOTO
IPaBOCYAUS JTOJKEH ObITh MPU3HAH CYObA.... 3ydyeHne cynonpon3BoACTBa ...
JNOJDKHO —pacmajaThCd HAa H3YyYEHHE: a) HEOOXOJMMBIX CBOWCTB 3TOM
ACSITENPHOCTH,  BBIPAXKAIOMICHCSA... B  IOCTAHOBJICHHH MPHUTOBOpa; 0)
HEOOXOJUMBIX YCIOBUM OJTON JEATENbHOCTH; B) TIOBEIEHUS CYOblU TIO
OTHOILIIEHUIO K JIMI[AM, C KOTOPBIMH OH MPHUXOAUT B CONPUKOCHOBEHHE

' Cwm., Hamp.: Jleonenko B.B. IlpodeccronanbHas 5THKa Y4YaCTHUKOB YTOJIOBHOTO
cynonpousBoactea. — Kues.: Hayk. lymka, 1981. — C.20.

? Koun A.®. HpaBcTBeHHbIC HaYaa B yroloBHOM mporiecce (OGLue 4epThl CyneGHOMN dTHKN)
// N36pannble Tpyasl U peun. — Tyna: ABtorpad, 2000. — C.79.

’ Cwm, Harp.: Kokopes JI.JI. [lonstue, 3amaun U COOTHOIIEHUE MPO(PECCHOHATIBHON ITUKH
IOPUCTA U CIEICTBEHHOU 3TUKH // DTHKA MPEBAPUTEIHLHOTO CIEACTBHS. Tp. BBICIIL. CIEIICTB.
mk. MBJ[ CCCP. Bem.15. — Boarorpan: Hayd.-uccinen. u penakumoOHHO-U3AAT. OTIEI,
1976. — C.4; Ctporosuu M.C. [IpoGiems! cyaeOnoit atuku. — M.: Hayka, 1974. — C.21.

* Cm., Harp.: boiikoB A. Uto Takoe cyneOHas sTuka? (Pa3mbIiieHuss 0 MOpaibHBIX HOpMax
cynebHoro mporecca) / Coerckas roctunus. — 1971. — Nel. — C.7.

’Cwm, Harp.: Koros JI.I1. Boripocs! cynebnoi stuku. — M.: 3nanue, 1976.- C.11.
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BCJIGICTBUE CBOGH JEATETBHOCTHY . TakuM 06pa3oM, ClIeayeT MPH3HATh, UTO
pacIIMpUTEIbHOE TOJKOBAaHUE IpeaMeTa CyAeOHOW 3THKH, B COOTBETCTBHUU C
KOTOPBIM €€ JIEHCTBHE PACIIPOCTPAHSAETCSI HA OTHOILLEHUS, BO3HUKAIOIINE B XOJI€
VCITOJIHEHHSI HAKA3AaHMSI, SIBJISIETCS IOCTaTOYHO CIIOPHBIM.

ITo yka3aHHBIM BBIIIE OCHOBAaHUSM HE MEHEE IUCKYCCHOHHBIN Xapakrep
HOCHUT YTBEPXKICHHE O PETyJIMPOBAHMM HOPMaMU CyA€OHOW 3THKH YTrOJOBHO-
MpolLeCCyalbHbIX OTHOIICHWH, BO3HMUKAIOIIMX Ha JOCYAEOHBIX CTaAMsIX
YTOJOBHOTO CYAONPOU3BOJCTBA (B YAaCTHOCTH, HAa CTaAUM IMPEIBAPUTEIHHOIO
paccinenoBanud). Crnenuduka IeATeIbHOCTH CIENOBaTeNsl WIM aJBOKaTa He
NO3BOJISIET IPUMEHUTh K HUM T€ STUYECKHUE TOJIOKEHHUS, KOTOPBIE PETYIUPYIOT
OTHOLIEHHUS CYIbU C JPYIMMHU YYacCTHHKaMH Impouecca. JlelCTBUTENbHO,
BBICTYIIasi HE3aBUCHUMBIM apOUTPOM, CYy[bsl pEHIaeT BO3HUKIIUN CHOpP MEXKIY
y4aCTHUKaMU TPaKIAaHCKUX IMPAaBOOTHOIICHWH JMOO paccMaTpuBaeT U 110
CYLIECTBY pa3peliaeT yrojaoBHOE Jed0. AIBOKAT, SBISAACH NPEICTABUTEIEM
ctopoHnbl B npouecce (4.4 cr.49 VIIK P®D), He MOKET 3aHUMATh HEHUTPAIbHYIO
NO3ULMIO B Aene. HanpoTus, neicTByomee MpoLeccyaibHOe 3aKOHOAATEIBCTBO
BO3JIaraeT Ha Hero (PyHKIMHU 3allUThl UHTEPecoB cBoero kiuenra (4.1,2 cT.49
VIIK P®). CaenoBarenbHo, crneuuduka MpoueccyalbHbIX — (QYHKIHH,
BO3JIO)KEHHBIX, C OJHOM CTOPOHBI, Ha CyIbI0 ((QYHKIUS OCYIIECTBICHUS
npaBocyausi), a, C APYroil CTOpOHBI, Ha ajBokaTa ((YHKIUS 3allUThl), HE
MO3BOJISIET, HA MOW B3IV, BKIIOUUTH JAESITENIBHOCTh MOCIEAHETO B MpPEAMET
peryJupoBaHus Cy1eOHON STUKHU.

AHanoruyHeiM 00pa3oM HEJb3sl PACHPOCTPAHITH MPEnenbl JASUCTBUS
MOJIOKEHUN CyJqeOHOW ATUKM Ha JESTEeNbHOCTh JIMIA, OCYUIECTBIISIOLIETO
MIpEABAPUTEIBLHOE PACCIEA0BaHNE.

Ha ocHoBaHMM BBIIIENU3JI0)KEHHOTO CUUTAl0, YTO CyJeOHAast ITHKA, KaK OJUH
U3 BUJOB NPO(ECCHOHATBHOM ATHKH, PETyJIHUpPYeT MAEeWCTBHE OOIMIMX HOPM
HPABCTBEHHOCTH B CIEUU(PUUYECKUX YCIOBUAX JAEATEIbHOCTU CYyIbU. Takum
o0pa3oM, CJeICTBEHHAass ATHKAa HE JJOJDKHA pacCMaTpUBAThCs Kak IOABUA
CyleOHOM  3THKM, a  SBIIETCA  CAMOCTOSITENbHBIM  BUIOM  3THKHU
npo(heCCHOHATFHOW U HMMEET MPEAMETOM CBOETO PEryJIUpOBaHUS CHEUU(PUKY
JCUCTBUS OOIIMX MOPAJBHBIX HOPM B OCOOBIX YCIOBHUSX OCYIIECTBICHUS
KOMIIETEHTHBIMHU JIOJDKHOCTHBIMH JIMLIAMH TMIPEABAPUTEILHOTO PacciieJOBaHUs
MIPECTYIUICHUMN.

BMmecte ¢ TeM, BO3HHMKAaeT BOIPOC O IMpeaenax IEUCTBUSA IIOJ0KCHUN
npoecCHOHaNbHON 3TUKU B 1I€JIOM U CIIEJCTBEHHOM STHUKH, B YacTHOCTH. B
aTO# cBsi3M M. bapieBckuii moguepKkuBaj, 4To MpeaMeToM podeccuoHaTbHON
ATUKUA CTAHOBUTCS «IOBEJECHUE MPECTABUTENS ONpeeIeHHON Npodeccuu ... B
00CTOSITENIbCTBAX, TJ€ OH JCHCTBYeT HMMEHHO Kak mpodeccruonan, iIudo
IPEJICTaBIsIET CBOIO IMpodeccrto, MO0 BOCTIPUHUMAETCS OKPYKAIOIIUMU Kak

' Konu A.®. Yxka3. cou.— C.79-80.
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MPE/ICTABUTENb KOPIOPALHH. ..» . OXHAKO PSI yUCHBIX MPUICPKUBACTCS MHBIX
B3TJISAJIOB, OTCTaWBasi HEOOXOAMMOCTh PACIIMPUTEIHHOTO TOJKOBAaHMS CGhephl
neicTBUs TpodecCUOHATBbHOM ATHUKU, BKIIOYas B HEE U BHECIYXEOHOE
TOBeJICHNE IOpHCTa (Cy/IbH, Cie0BaTels, ajBoKaTa HoTapuyca u ap.)°. boiee
TOTO, OTIEIbHBIE HOPMBI, PETYJIUPYIOMIAE BHECITYXEOHYIO ITOBCEIHECBHYIO
JNEATENIBHOCTh YEJIOBEKA, HAIUIM CBOE 3aKPEIUICHHE B OTACIBHBIX STHYECKHUX
KoJlekcax, NpuHAThIX B Poccuiickoit denepannu u 3a pyodexxkom. Hampumep,
a03anr 2 MopansHoro stuyeckoro kojekca noswuieickoro CIIIA conepxut
cienyrouee nojoxxenue: «B cBoeil IMUHOM kHU3HU 5 00€emar ObITh IPUMEPOM
UL Apyrux: s OyJy MY>KECTBEHEH U CIOKOEH Iepej JUIIOM OMacHOCTH, OyIy
CACpKUBATb CBOM YYBCTBA M TIOCTOSHHO 3a00TUTbCS O OJIArOCOCTOSTHUU
IPYTHX»".

MBJI Poccum Owbin  yrBepxkaeH Komekc decTw  psgoBoro  u
HAa4aJIbCTBYIOLIErO0 COCTaBa OPraHoB BHYTpeHHUX Aen Poccuiickoit denepannu,
B mpeamOysie K KOTOPOMY TMOJYEPKHYTO, HYTO  HHUKECIECAYIOIUMU
HPABCTBEHHBIMU 0053aT€LCTBAMU M JITHYECKUMU HOPMAaMHU PSAOBOM H
HavanecTByromuy cocraB OBJl Poccum noibkeH pPyKOBOACTBOBATHCS W B
CIy’K0e U B OBCEIHEBHOM KH3HH .

denepanpHas HOTapualibHAA Tayiata Takxke npuHsuia lIpodeccrnoHambHBIM
KOJIEKC 4eCTH HOoTapuycoB Poccuiickoit CI)ezlepauI/H/I5 , YCTaHaBJIMBAIOLINN, YTO
chopMynMpOBaHHBIE B HEM HOPMBI COJIEpkKAT CTAHAAPTHl HOTApUAILHOU
NESATEeIbHOCTU U IMYHOTO MoBeeHus: HoTapuyca (1.1 O01ux noyioxeHui).

Hamnportus, ananu3z nonoxxenuid, cpopmynupoBanHbix B Kosekce nmoBegeHus
JNOJKHOCTHBIX JIMI 1O MOAAECP/KAHUIO0 NPABONOPSAKA, IPUHATOM | 'eHepanbHOU
Accambnieeit OOH 17 nexabps 1979 rozxa6, B OCHOBHBIX IPHUHIUIIAX STUKU
nonmneiickoii cinyx06b1 ot 9 Mas 1979 rona’, B eHepalbHBIX HPUHIMIAX STHKH
aBOKAaTOB MeXIyHApOIHOM acconuanuu opuctoB oT 1995 roxa®, B Koxexce
poeCcCHOHANBHON ATUKM HOTapHyCa, 3aHUMAIONIETOCS YaCTHOM HpaKTHKOﬁg,
MO3BOJISIET YTBEPXKJaTh, YTO OHH, IO MHEHHUIO pPa3padOTYUKOB, JOJIKHBI
PacIpOCTPaHATHCS TOJIBKO HA CIIydyad HUCIOIHEHHUS JOJDKHOCTHBIMHU JIMIIAMHU
CBOMX CITy>K€OHBIX 00513aHHOCTEM.

Takum 00pa3oM, C OJHOW CTOPOHBI, HE BbI3BIBAET COMHEHUU
HEOOXOJIMMOCTh  pa3pabOTKXW  MOJOKEHUHM  ATUUYECKUX  KOJEKCOB,  4TO

' Bapmesckuit M. AnBokatckas stuka. — M.: ITpopobpazosanue, 2000. — C.22.

2 Cwm., Hanp.: XKepebioB A. CoOtoieHne KoJieKca YeCTH — 00s3aHHOCTh cyibu // Poccuiickas
roctunus. — 2000. — Ne5, — C.3.

P Cm: [IpodeccuonanpHas 3Tuka .... — M.: lllut-M, 1998. — C.309-312.

* Cm.: Tam xe. — C.313.

3 Poccuiickas rocturus. — 2000. — Nel 1. — C.35-38.

® Conmanucruueckas 3akoHHOCTD. — 1990. — Nel, — C.71-72.

" Ipodeccronanbhas stHKa. ... — C.303-308.

8 Poccuiickas roctumus. — 1996, — Ne2. — C.51.

? Pocemiickast roctumms. — 2000. — Nel. — C.33.
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MOATBEPKAAETCA TMOBBILICHHBIM HHTEPECOM YYEHBIX K JaHHOMY IIPEAMETY
HAy4YHBIX HMCCJIEIOBAHUU, a, C JPYTroil CTOPOHBI, TPEOYyeT CBOEro pa3pelieHus
HPABCTBEHHAs MPO0JIeMa ONPEIEIICHUS TPEIETIOB JEHCTBUS TAKMX KOJEKCOB.
3akperieHHoe B ¢T.23 Konctutynuu PO npaBuino 0 HEMPUKOCHOBEHHOCTH
YAaCTHOW JKU3HHU SIBJISICTCS, HA MOW B3[VIS[, YHUBEPCAIBHBIM JITHYECKUM
noyioxkeHueM. «YacTHasi KM3Hb... MNPEACTABISIET COOOM JKU3HEAESITEIbHOCTh
yeloBeKka B 0co0o0il cdepe ceMeWHbIX, OBITOBBIX, JUYHBIX, WHTHUMHBIX
OTHOLIEHWM, HE TMOJJIEKAIIMX KOHTPOJK CO CTOPOHBI TOCYHapCTBa,
OOILIECTBEHHBIX  OpraHu3aluii, TrpaxiaaH..., CBOOOJbl BBICKA3bIBAHUU U
MPABOMEPHBIX ~ MOCTYNKOB  BHE  c(epsl  CIyKeOHBIX  OTHOIICHHMID» .
CnenoBarenbHO, OHO JIOJDKHO PACHPOCTPAHATBHCS HE TOJIBKO Ha PSAOBBIX
rpaXkJaH, HO U Ha UHBIX JIUII, BBIOJHAIONIMX BO3JI0KEHHbIE HA HUX (DYHKIIMH B
CUCTEME [EATEIBHOCTH NPAaBOOXPAHUTEIIBHBIX OpPraHOB, B TOM YHCIIE U Ha
JOJDKHOCTHBIX JIML, OCYLIECTBIIAIOLINX [IPEABAPUTEIBLHOE PACCIEIOBAHUE.

NHpIMU  cioBamu, BKIOYEHHE B KOJAECKC YECTH OTHUYECKUX IIPABUII,
PETYJUPYIOMIUX  BHECIYXKEOHYIO  JEATEIbHOCTh TPaXIaHWHA,  SBISCTCS
HapylIEHUEM OJHOI'O0 M3 €ro OCHOBHBIX KOHCTHTYLIMOHHBIX IIpaB — IIpaBa Ha
HENIPUKOCHOBEHHOCTh YAaCTHOW >KM3HM. B TO XK€ BpeMs, NpHU YCTaHOBJICHUU
rpaHul] JEUCTBUS TPOPECCHOHATBHBIX KOJIEKCOB UYECTH M  TOBEIACHHUS
JOJKHOCTHBIX JIML HEOOXOJUMO, HA MOW B3IJIS, YUUTHIBATH PAJl CIETYIOIIUX
00CTOSITENbCTB:

1. Bce BOITPOCHI npodeccuoHanIbHON ITUKHU pabOTHUKOB
IPABOOXPAHUTENILHBIX OPraHOB (B TOM YHUCIJE ClIeJOBaTeIe U JI03HABaTelIeH)
JOJKHBI ~ pa3pemarbcsi C  TOYKM  3peHusi  OOIIEYeIOBEYECKUX  HOPM
HPABCTBEHHOCTH, @ HE C MO3HIMI BEIOMCTBEHHOro moaxoaa’. IIpoBo3riamas
YesloBeKa, ero mnpasa U cBOOOJIbI KaK BBICIIYIO IIEHHOCTh, CIEAYEeT 3aKpEIUTh B
THUYECKUX KOJEKcax IIOJIOKEHUs, HallpaBJIeHHble Ha o0ecleueHue WU
pealn3alMilo TAKUX MpaB. B 3TOM cilydae yKa3aHHbBIE IIOJIOKEHHS JOJLKHBI
paclpoCTpaHATHCS U HAa Cepy YACTHOM KU3HU JTOJDKHOCTHOTO JIUIIA, BEAYIIETO
IIPOLIECC, T.€. STUYECKUN KOJAEKC AOJDKEH PEryJIMpOBaTh OTHOLIEHUS, B KOTOPBIX
CyOBEKT BBICTyMAaeT KakK JJOJDKHOCTHOE JIMLO, JUOO MPEICTaBISIET CBOIO
npodeccuro. B 3Toit CBA3M NpPENCTaBISIOTCS HEOE3BIHTEPECHBIMU CIICAYIONINE
JAHHBIE TPOBEICHHOIO MHOK HMHTEPBBIOMPOBAHUS JOJDKHOCTHBIX JIMII,
OCYILECTBIISIIOIINX IPOU3BOACTBO IO Aeny: 54% ONpPOIIEHHBIX MPAKTUYECKUX
PaOOTHUKOB TAKXKE CUMTAIOT, YTO MO OOUIEMY MPaBUITY MOJIOKEHUS 3THUYECKOTO
KOJIEKCa CJIeIOBATENs HE JOJHKHBI PACTIPOCTPAHATHCS Ha HEMPO(EeCCHOHATBHYIO

! Koucrurymus Poccuiickoit ®enepamun: Kommentapuii. — M.: Opua. murt., 1994, — C.149-
150.

> Cm. mompoGmee: JKuramoa E.A. K Bompocy 06 OSTHYECKHX TpPEOOBAHHSX K
IPaBOOXPAHUTEIbHON gAedarenbHocTH // CHilOBBIE CTPYKTYpBl KaK COLMOKYJIBTYPHOE
sBIeHUe. — MaTep. MeXIyHap. Hayd.-mpakT. KoHd. 7 mas 2001 r., Upkyrck. — UpKyTCK:
Bocouno-Cubupckuit ua-r MBJl Poccun, 2001. — C.17-19.
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chepy ero kusHenesTeabHOCTH; 35% MPUIAEPKUBAIOTCS MPOTHBOMOIOKHON
TOYKHU 3peHust; 11% nuu 3aTpyqHAIOTCS B OTBETE.

2. IIpu pa3paboTKe dTUYECKUX KOJIEKCOB HENb3s, HA MOM B3TJIA, OMUPATHCS
Ha  T€  HEJOCTaTKH, KOTOpBIE OPUCYIIM  MEXaHu3My  paboOThbl
MPABOOXPAHUTENBHBIX OPraHOB Ha COBPEMEHHOM JTane oOOIEeCTBEHHOIO
Pa3BUTHS, T.K. HOPMBI, 3aKPEIVICHHBIE B 3TUYECKUX KOJEKCaX U KOJEKcaxX YecTH,
3TO «OIpPEeICHHAS HHTEPIPETALHs OOLICIPUHITHIX ITHYECKUX HOPM» . B 9T0ii
CBSI3U TPEACTABISIOTCS HE COOTBETCTBYIOIIMMHU HPABCTBEHHBIM TPEeOOBAHUSIM
MOJIOKEHMS, 3aKkperyieHHble B 1.3 Jleknapanuu cyaeOHbIx penopTepoB «O
OPUHIMIIAX YECTHOM padoThl B jKaHpax CyAeOHOTO OYepKa M pernopTaxka, a
TAKKe IKYPHAIMCTCKOTO PACCIENOBAHUA» , MPEJOCTABISIONINE >KyPHAIHUCTY
npaBo paboTaTh C «yTeUyKamMu HHQPOpPMALMU», MOITYYEHHOH, B YaCTHOCTH, OT
OpraHOB JIO3HAHUSI U CIEJCTBHS HA YPOBHE JMYHBIX KOHTAKTOB. C OJHOU
cTopoHbl, U3 cMbicia cT.161 YIIK P® sBcTByeT, 4TO OpraHbl IpeABAPUTEILHOTO
paccieoBaHus MMEIOT MpaBO MpeAaTb OrJacKe HEKOTOPbIE JIaHHBIC
MPEABAPUTEIILHOTO CIEICTBHSI B TOM 00bEMe, B KOTOPOM COYTYT ITO
BO3MOXXHBIM (32 HMCKJIIOUEHHEM JAHHBIX O YAaCTHOW XWU3HU JAPYrUX JHUI, 4TO
BO3MOYKHO TOJIBKO ¢ cornacus mnocienanux). C JIpyroil CTOpOHBI, «yTedyka
uHopMaIuu» B TOM 3HAYEHWH, B KOTOPOM 3TO TOHITHE HCIOIB3YETCS B
Jlexnapanuu CyAeOHBIX PENOpTEPOB, UMEET 3HAYEHUE JAHHBIX, MOJIYYEHHBIX C
HapylIeHUEM €CJIdi HE€ HOPM 3aKOHa, TO OOIICHPHUHSATHIX HOpM Mopaiu. B
JAHHOM CJIy4ae MPUOPUTETHOE 3HAYECHHE OTJAHO BEJOMCTBEHHOMY HWHTEPECY,
YTO MOXET MPHUBECTH K HAPYILIECHUSM IpaB JIMYHOCTH, BOBIICYEHHOU B cdepy
YrOJIOBHO-IIPOLIECCYaNbHOM AEATENbHOCTH .

3. IIpoueccyanbHoe 3aKOHOAATENBCTBO HE Ipecieayer LEeIn
YpEryJIMpoBaHus MPOOJIEeM KyJIbTypbl TOBEACHUS JHUI, BEIYIIUX IMPOIIECC.
OnHako JaHHBIM AacCHEKT JIOJKEH HAaMTH CBOE 3aKpeIyieHHEe B KOJEKCe
npoecCHOHANBPHON JTHKH, HA YTO COBEPIIEHHO OOOCHOBAaHHO YKa3bIBAIOT
yueHBIC .

4. B nelcTBYIOIIEM YTOJOBHO-TPOLIECCYATbHOM 3aKOHE HE COAECPKUTCA
YHHUBEPCAIIBHOTO OCHOBAHUSA MPHUHATHS MPOLECCYATbHOTO PELIEHHUS], B CBSI3H C
yeM, H. [lomonbpHblil, HAIpUMEp, CUMUTAET, YTO TAKUM OCHOBAHHUEM SIBIISIETCS
MOHATHE «UH(POPMAIUNY», KOTOPOE JTOJDKHO 0053aTeIbHO HANTH HOPMAaTHUBHOE

! Sruka nomuneiickoro ®PT // Ipodeccnonanshas stuka. ... — C.341.

? Poccumiickast roctuims. — 1997, — Ne8. — C.63.

0 CITyJasiX HapyIICHHUs CIICOBATEISIMU M KYPHAIUCTAMU OCHOBHBIX HOPM KOPIIOPATUBHOMN
stuku cM. nogpoduee: [lleBuenko C. CBoOoa cioBa u TaifHa ciieacTBUs // 3aKOHHOCTbD. —
2001. — Ne3. — C.24-26.

* Cm., Hanp.: JIukac A.A. Kynbrypa npaBocyaus. — M.: FOpun. nut. — C.54-57; [loranenko
C. dakTel 1 MHEHHS B Aeiax o 3amure dectu // Poccuiickas roctunmst. — 2001, — Ne7. —
C.28-29.
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3aKperuieHne’. ABTOp TI0JYEPKHMBAET, YTO TIPOIECC IPHHSATHS JII060T0 PeleHus
B XOJ€ MPOM3BOJCTBA IO YIOJOBHOMY JEJly COCTOMT H3 JBYX JTalloOB —
MOJIyYEHHUsI M OLICHKH MH(OpMalMM, NpUYeM, Ha KaXKJOM W3 HUX CYIIECTBYET
BO3MOYKHOCTb COBEPILEHHS YMBIIUIEHHOM WM HEBOJbHOW omuoOku. Bo
n30eKaHue TaKUX OHIMOOK HEOOXOAMMO CJeNaTh BECh MPOLECC MPHHITHS
pELICHNS] MAaKCUMAJIBHO «IPO3PAaYyHbIM». JTO BO3MOXHO C ITOMOIIBIO BBEICHHUS
M HCIIOIB30BAHMS KATErOpUH «HH(pOPMALKKU» . Be3ycnoBHO, HEOGXOMMMO
ONpENENUTh  OCHOBHBIE  OPHUEHTHUPHI  OCYILECTBJIEHUS  KOMIIETEHTHBIMHU
JOJKHOCTHBIMU JIMIIAMHU  YTOJIOBHO-IIPOLECCYAIbHON J€SATENBHOCTH, OJIHAKO
OHM JJOJDKHBI HAWTU CBOE OTPAKEHUE HE B IIPOLIECCYATIbHOM 3aKOHOJATEIbCTBE,
a B JTHYECKOM Kojaekce. Ha MOH B3IIAA, TaKMM OCHOBAaHHUEM SIBJISIETCS HE
noHaTue  HUHpopmauuy, a  OOIIENPU3HAHHBIE  MOPAIbHBIE  HOPMBI.
CnenoBarenbHO, NpaBWia, 3aKpPEIUIEHHBIE B KOJEKCAaX 4YECTH, JIOJKHBI
COJIepKaTh yKa3aHUs Ha JAHHYIO pOJib OOIIMX TpeOOBaHMII HPABCTBEHHOCTH B
CHEeLM(PUUECKUX YCIOBUIX ACSITEILHOCTHU ClIeIoBaTeNel 1 I03HABaTENEH.

Takum  o0pa3omM, Ha  OCHOBaHMM  BBIIIEU3JIOKEHHOTO  MOXHO
chopMyIUPOBATH CIIETYIONINE BHIBOBI:

Bo-nepBrix, 3THKA — 3T0 Ppunocockoe yueHue, npeaMeToM UCCIICOBAHUS
KOTOpOTO SIBISIETCS MOpaib (HPAaBCTBEHHOCTH), CHEIU(pUKA €¢ BIUSHHUSI Ha
YeJIOBEYECKYI0 JEeSATENbHOCTh, MOBEIACHUE, WX pe3yJbTaThl, a TaKXe Ha
CO3HAHHUE.

Bo-BTopbIX, podeccuoHalibHas 3TUKA (B TOM YKCIIE U CJIEICTBEHHAS 3THKA)
pEryJIMpyeT pa3jinyHble aCIEeKThl MPUMEHEHUs OOLIMX HOPM HPABCTBEHHOCTH B
CHELM(PUUECKUX YCIOBUAX MNPOPECCHOHAIBHON aKTMBHOCTH JIIOJEH, T.€.
YTBEPXKACHUE O CYLIECTBOBAHMM MPO(PECCUOHAIBHON MOpaiH, a TaKke O
HAJIMYUHU CBOMCTBEHHBIX €M creru(pUUecKX HPaBCTBEHHBIX HOPM SIBIISIETCA, Ha
MO B3IJIs1]], O0JIee, UeM AUCKYCCUOHHBIM.

B-tpethux, cepy aeicTBus moioKEHUN CyIeOHOM ITUKH Kak OJHOTO W3
BUJIOB MPO(PECCHOHANBHON ITHKH CIEAYeT, 0 MOEMY MHEHHUIO, OTPaHUYHUThH
BONPOCaMH MPHUMEHEHUs OOIIMX HOPM HPABCTBEHHOCTH B CIEHU(UIECKUX
yciaoBusix pabotTel cyna (cyapu). CnemoBaTenbHO, CIEICTBEHHAs ASTHUKA HE
J0JDKHA paccMaTpUBAThCs KaK MOABHU CyaeOHOM 3Tuku. ClencTBeHHAs 3TUKA -
ATO CaMOCTOSITENIbHBIA BHJI MPO(PECCUOHATBHON 3THKU, UMEIOIIUN MPeAMETOM
CBOET0 pEryJMpoBaHusl cHEHU(PUKY ACUCTBUS OOIMIMX MOpaJbHBIX HOPM B
O0COOBIX YCJIOBHUSIX OCYILECTBJIECHUS KOMIIETEHTHBIMHU JIOJKHOCTHBIMH JIULIAMU
[IPEBAPUTEIBLHOTO pacCIeqOBaHUs IPECTYIIICHUN.

B-ueTBepThIX, 3THUECKHE HOPMBI, PETYJIUPYIOLIUE IEATEIbHOCTh OPTaHOB U
JUL, OCYIIECTBILSIIOINIMX IPEABAPUTEIIBHOE pPaccilelOBaHUE, HE JIOJDKHA
pacupoCTpaHAThCA Ha YaCTHYIO XKU3Hb 32 MCKJIIOUYEHHUEM TeX CIIy4aeB, KOraa

> Cwm.: Mogombusii H. OcHoBaHus MIPUHATHS TPOIECCyaNbHBIX pereHuit // Poccuiickas
octutiust. — 1999. — Ne2. — C.41.
' Cm.: Tam xe. — C.40-41.
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JMIO TPEJCTABJIAET CBOIO MPOQPECCHIO JTUOO BOCIPUHUMAETCS OKPYKAIOIIUMHU
KaK ee INpeACTaBUTENb, a TaKXKe Korja HeoOXoauMo 00ecHnedyuTh COXPaHHOCTb
CBEJICHUHM, COCTABISIONMIUX TPEaMET TallHbl (HOTapUaIbHOW, OaHKOBCKOM,
JMYHOM, BpaueOHOI U T.11.).

B-naThIX, IOJNOXKEHMST DJTHUYECKOTO KOJEKCAa JIMLA, OCYIIECTBIISIOIIETO
IIPOU3BOJICTBO N0 JENY, HE JOJDKHO COAEPKaTh KOHKPETHBIX ITPABUJI MIOBEACHUS
B OIPENENEHHbIX cUTyauusx. Ha MoON B3risAn, OHM JOJDKHBI OPUEHTUPOBATH
KOMIIETEHTHBIE OpTraHbl U MX JOJDKHOCTHBIX JIMI[ HA TO, YTO OCHOBY IPUHSTHUS
J000r0 MPOIECCYAbHOIO PELIEHUsI COCTaBIISAIOT OOIIENPU3HAHHBIE HOPMBI
HPaBCTBEHHOCTH.

§2. IIpo6y1eMbI 3aKOHOAATEJIBHOT0 3aKPENJIEHUS I THYECKUX HAYAJI
NMPOU3BOACTBA OT/AEJIbHBIX CJIeACTBEHHBIX JIeiicTBUH

2.1. O0uue BOMpoCHI

Jlosroe Bpems B OT€YECTBEHHOM MPABOBOM TEOPUU MPU3HABAIOCH JEHCTBUE
CIIEYIOIMX TpeX aKCHOM oOIIell Teopuu MpaBa, HWMEIONIUX HauOOJbIIEe
IIPAKTUYECKOE 3HAUYCHUE!

1. B mpomecce mpaBoTBOpYECTBa NpPaBO PEATU3YETCS B HOPMATHBHBIX
aKTax, B IPABOOTHOUIEHUAX U B IPABOCO3HAHUH.

2. Pazpemaerca mnoBeAeHWEe, HE 3alpelICHHOE HOPMaMHM IIpaBa U HE
[IPOTUBOPEYAILIEE €r0 IPUHLIUIIAM.

3. HuKTO He MOXKET OBITh Cy/Ibeil B COOCTBEHHOM Jejie .

K mocnennen akcuome, mo MHeHuro [.M. MaHoBa, NpuUMBIKAIOT Apyrue
IOPUANYECKUE aKCUOMBI, B YACTHOCTH, TaKas, KaK «JIMYHAs BBIFOJA OTCTYNAET
nepes; oOIIECTBEHHOM» . OJHAKO NMPOMCXOIAIME B CTPAaHE MONMTHUYCCKHE,
SKOHOMUYECKHE, COLUAIIbHBIE, TYXOBHBIC, KYJIbTYPHBIC W HHBIE W3MCHEHUS
JETEPMUHUPOBAIN MEPEOLUECHKY OXPAHSIEMBIX 3aKOHOM IIEHHOCTEN. B mpunsaTon
B 1993 rony Koncrurymuum P® mpaBa u cBOOOIBI yYelOBEKa MPOBO3TIIAIICHBI
BBICIIICH IIEHHOCTBHIO B rocyAapcTBe (CT.2), a UX NpU3HAHHE, COONIOJCHUE H
3allMTa SBJSIOTCS 3aKOHOJATEIBHO 3aKPEIIEHHOW 00s13aHHOCTBIO TOCYAapCTBA.
B cBM3M ¢ 3TUM  OPEACTAaBISIOTCA  COBEPIIEHHO  OOOCHOBAHHBIMU
chopmynupoBanubie W.JI. TleTpyXuHBIM BBIBOJBI O 3HAYEHUU HWHTEPECOB
yesioBeKa B cucteMe obiecTBeHHbIX 1enei. Tak, W.JI. Tletpyxun cuuraer, 4to B
Uepapxuu Iiesieid 00lnecTBa MHTEPEChl OTIAEIBHOTO HHAMBHUAA JIOJKHBI OBITh

' O moHsATHH, 3HAYECHHH W POIM aKCHOM B IpaBe cM. mompoluee: deperc-Copoukuii A.A.
Axcuomsl B ipaBe // I3Bectust By30B. [IpaBoBeaenue. — 1988. — Ne5. — C.27-31.
CMm. monmpobnee: ManoB .M. Axcuombl B coBeTckoil Teopuu mpaBa // CoBerckoe
rocyaapcTBo u mpaBo. — 1986. — Ne9. — C.29-36.
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OCTaB/ICHBI Ha mepBoe MecTo'. CIe0BaTeIbHO, AKCHOMON COBPEMEHHOTO
IpaBa CIEAYeT IPH3HATH COLUAIBHO-IPABOBYIO LIEHHOCTh JIMYHOCTH .

JlelicTBHE€ JaHHOM AaKCHOMBI IIPEAIOJIAracT HEBO3MOYKHOCTb JIMILIECHUS
Yell0OBEeKa €ro OCHOBHBIX IpaB M CBOOOJ CO CTOPOHBI TOCYAApCTBa, YTO
00yCIIOBJICHO €CTECTBEHHOM HEOTUYXJAaeMOil MpUpOI0oi Takux mpas. Bmecte ¢
TE€M, TOCYJapCTBO B JIUIE CBOMX KOMIIETEHTHBIX OPTraHOB U JOJKHOCTHBIX JIUII
MOXET OIPAaHUYUTh UX JEHCTBHUE MPU HATUYUU KOHCTUTYIITMOHHO 3aKPETICHHBIX
YCJIOBMM M OCHOBaHUM TaKOro OrpPaHUYEHHsS] UM TOJBKO B COOTBETCTBUU C
YCTaHOBJICHHBIM 3aKOHOM IOPSIAKOM.

Haubonee yacto k OrpaHMyeHHIO MpaB U CBOOOJ JIMYHOCTH MPUXOIUTCS
npuderath B cdepe OOppObI € MPECTYNHOCTbIO, B TOM 4YHUCJE TIpHU
OCYUIECTBJICHUH yTOJIOBHO-IIPOLIECCYATBHOM AESITEIIbHOCTH, YTO 00YCIOBIMBAET
BO3HMKHOBEHUE W Pa3BUTHE KOHQIMKTOB MEXAY IMyOJIMYHBIMH U YaCTHBIMU
HMHTEpecaMu B YroJoBHOM Ipouecce. [Ipobiema ycraHoBiaeHus O6anaHca TakuxX
MHTEPECOB SIBISETCS KpalHE aKTyalbHOW NpPU NPOBEACHUU CIEICTBEHHBIX
NEUCTBUIl. DTO CBSA3aHO C MPUHYIUTEIBHBIM XapaKTEPOM MPOILECCyaTbHBIX
NCHCTBUIN, HANpaBICHHBIX HA COOMpaHUWE W NPOBEPKY J0KA3aTEIbCTB IO
yronoBHoMy geny . OpHAako HauGojee OCTPO JAHHBI BONPOC CTOMT B TeX
cilly4asiXx, KOrjJa B pe3yJbTaTe€ NpPOU3BOJACTBA CIIEICTBEHHBIX JCHCTBUUI
3aTparuBalOTCsl ~ TaKM€  KOHCTUTYLIMOHHbIE  MpaBa  TpaxkJaH,  Kak
HEMPUKOCHOBEHHOCTD JKUJIUIIA U HEMPUKOCHOBEHHOCTh UX YAaCTHOM JKM3HHU.

Cnegyer OTMETUTh, 4YTO MpPOOJIEMbl OOIIMX STUYECKUX YCIOBUUA W
HPABCTBEHHBIX OCHOB MPOU3BOJICTBA OTAEIBHBIX CJEJACTBEHHBIX JCHCTBUMN
JOCTaTOYHO IOJIHO MpoaHanu3upoBanbl B padore T.H. MockanbkoBoil, 0JJHaKO
OHM KacaloTCi JIMIIb TaKWUX CIJEJICTBEHHBIX JECUCTBUH, KaK JONPOC, BbIEMKA,
OOBICK, OCBHJIETEIbCTBOBAHUE, MPEABABICHUE ISl OMO3HAHMUS U TOJy4YECHUE
00pa3LoB s CPABHHTEILHOTO HCCIEIOBaHMA . BMecTe ¢ TeM, 0GS3aHHOCTH
o0ecrieyeHnsT COXPAHHOCTHW TalWHBl YaCTHOM JKM3HM TpaxJIaH B Ipoliecce
JOKa3bIBaHMS BJICYET HEOOXOJMUMOCTh 3aKPEIUICHHUS B 3aKOHE JOMOJHUTEIbHBIX
rapaHTUd MPU OCYUIECTBICHUH WHBIX CJIEACTBEHHBIX JIEWCTBUM, B YaCTHOCTH,
NpU HAJIOKEHUH apecTa Ha MOYTOBO-TENerpadHbIe OTHPaBIEHUS, UX OCMOTPE,
BBIEMKE, a TAK)K€ ITPU MPOBEIEHNUN KOHTPOJIS U 3aIIMCH I1EPErOBOPOB.

VIIK P® 3akpenuyn HENPUKOCHOBEHHOCTHh >XKwiMima (cT.12) u Taiiny
MEPEenucKy, TeNe(OHHBIX U HHBIX MEPErOBOPOB, MOYTOBBIX, TelerpadHbIX U

CMm. mompobnee: Ilerpyxun WM.JI. YemoBek Kkak conMaIbHO-NIPABOBasi IIEHHOCTH //
I'ocynapctBo 1 npaBo. — 1999. — Nel10. — C.83.

2 Cm.: Tam xe. — C.90.

3 Cwm., "anp.: Kymosa 2.®. CneacTBeHHbIC ACHCTBUA: TTOHATHE, 00€CTICUCHNUE TIPAaB JTUYHOCTH
npu ux coBepuienuu // Bectn. Mock. yH-Ta. Cep.11. [IpaBo. — 1991. — Nel. — C.34; Illetidep
C.A. CnenctBennnie aeiictBusa. Cuctema m mponeccyanbHas popma. — M.: Opwua. mur.,
1981. - C.105.

* Cm.: Mockanbkosa T.H. Yka3. cou. — C.45-72.
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UHBIX cooOmennii (cT.13) B KadecTBe CaMOCTOATENbHBIX IPUHIIUIIOB
YIOJIOBHOT'O IIPOLIECCA, B CBSI3M C Y€M, CYLIECTBEHHO H3MEHWJI OCHOBAHWI,
MOPSJAOK U yCIOBUS MPOU3BOACTBA CIEICTBEHHBIX JEHCTBUI, OrpaHUYHBAIOIINX
COOTBETCTBYIOIIME KOHCTUTYLMOHHBIE 1paBa TpaxiaaH. CienoBarenbHO,
HEOOXOJAMMO HE TOJbKO OLIEHHTHh IPOLIECCYaJbHbIE HOPMBI Ha MPEIMET HX
COOTBETCTBHS O0ILEMYy HAa3HAYEHUIO YTOJIOBHOI'O MIPOLECCa, HO U IMO-HOBOMY
PACKpBITh MX HPABCTBEHHYIO MPHUPOJY, a TAKKE ONpPENETUTh, KAKOBA CTEIECHb
YVAOBJIETBOPEHUS!  ATUYECKUM  TPEOOBAHMSIM  3aKPEIUIEHHBIX B  HOBOM
MPOLIECCYAIBHOM ~ 3aKOHOJATENIbCTBE  NOPSAJKA, OCHOBAHUMW U  YCJIOBHUM
IPOU3BOJICTBA CJEACTBEHHBIX JICWCTBUM, 3aTParuBalOIIMX YKa3aHHBIE BbIIIEC
KOHCTUTYLIMOHHBIE MPaBa JINYHOCTH.

Hekortopsle mpoiieccyanucTsl COBEPIIEHHO OOOCHOBAHHO OTMEYAIOT, YTO
TpaXJaHUH MOXKET OCYIIECTBJISTH CBOM TpaBa, HE3aBHCHMO OT CIIOC00a X
peaqu3alid, Ha TPEX OCHOBHBIX  YPOBHSAX:  OOILIEroCyJlapCTBEHHOM,
PErHOHANBHOM H JIOKaabHOM'. CIIe[0BATEIbHO, TAPAHTHH OCYIICCTBICHUS H
oOecrieyeHus TaKUX TMPaB TaKXKe JOJKHBI JIEWCTBOBATh HA TPEX YKa3aHHBIX
ypoBHsX. OJIHaKO peanu3anys KOHCTUTYLIMOHHBIX IPaB U CBOOOJ IpakJlaH B
YrOJIOBHOM TIPOLIECCE HAa CTaAUM  IPEABAPUTEIIBHOTO  PACCIEHOBAHUS
MPECTYIUICHUA HUMEET CBOU ocobennoctn’. Ha Moif B3z, YUYUTBIBAS
nonoxkeuuss 1m.«o» cr.71  KoHctutynum P®, oOTHecumed  yroyJoBHO-
IIPOLIECCYAIBHOE 3aKOHOAATENBCTBO K UCKIIOUUTEIBHOMY BEIEHUI0 Poccuiickon
Oenepannu, a Takxe nonoxenus 4.4 cr.15 Konctutyuun P®, ycranoBuBmien
npuMar OOILENPU3HAHHBIX HOPM M MPUHIUIIOB MEXIYHAPOIHOTO IMpaBa Ha
BHYTPUIOCYJJADCTBEHHBIMU  MPABOBBIMH  HOpPMaMH, MOXHO  BBIJIEIUTH
CIIEIyIOIME YPOBHU pErIaMeHTAaIlM COONIOACHUS M TapaHTHPOBAHHOTO
oOecrieyeHuss TpaB TpakJaH Ha  HENPUKOCHOBEHHOCTb  KWIHINA U
HENPUKOCHOBEHHOCTh UX YaCTHOM KU3HMU:

1) mexnayHapOIHBIN;

2) obuierocy1apCTBEHHBII;

3) JIOKaJbHBIN.

Kak yxe ormedanoch paHee, CTpyKTypa MOPaJIM HEOJIHOPOJHA U BKIIFOYAET
B ce0s1 CyOBEKTHBHBIE KOMIIOHEHTHI (TakHe, KaK CO3HAHUE, CAMOCO3HAHHE U
MEHTAJIUTET), a TaKXe DdJEMEHThl ObITHIiHOW cdeppl HpaBcTBEeHHOCTU. K
IIOCJIEAHUM, B YACTHOCTH, CIEAYET OTHECTH MOBEAEHUE U JEATEIBHOCTD.

YuuteiBas pa3nu4yHoe HPABCTBEHHOE COZIEpKaHHE YTOJIOBHO-
IPOLIECCYAIbHBIX HOPM B 3aBUCUMOCTH OT HMX IOPUIUYECKOW CHUJIBI U BHJA
COOTHOILIEHHUSI C HOPMaMH MOpAJIA, CYUTAID, YTO HA YKAa3aHHBIX YPOBHSAX

' Cwm., mamp.: Ilammpo M.A. OCOGEHHOCTH peanu3aldd CBOGOXBI COBECTH Ha
npenBapuTeNbHOM  cieacTBuM  // Peanuzamus  HOpM — TOCYIJapCTBEHHOTO U
aJIMAHUCTPATHBHOTO TIpaBa Ha TpeaBapuTenabHOM cienactBuu: CO. Hayd. Tp. — Bonrorpan:
W3n-Bo Boarorpanck. BCIII MBJI CCCP, 1987. — C.70.

? Cwm.: Tam xe. — C.71.
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oOecrieyeHusT W 3alUThl KOHCTUTYIHMOHHBIX TIPaB TPaKJaH B YTrOJOBHOM
Mpollecce CTENEHb MPABOBOM W WHOM WX perjiiaMeHTalnuu OyAeT pa3IndHOM.
Kpome Toro, kaxxaomy ypoOBHIO CBOMCTBEHHO oOeclieueHHWE HE BCEX, a JIMIIb
HEKOTOPBIX JIEMEHTOB OBITUHHON Chephbl HDAaBCTBEHHOCTH.

Tak, Ha MEXIyHapOJAHOM M OOIIErOCYJapCTBEHHOM YPOBHSX 3alllUTa
KOHCTUTYLIMOHHBIX MPaB JUYHOCTH OCYIIECTBISICTCA NyTEM 3aKpeIUICHUs B
MPOLIECCYAIbHOM  3aKOHOAATENbCTBE  OTAEIBHBIX  CTOPOH  YT'OJIOBHO-
MpoIecCyalbHON AesiTeJbHOCTH. [Ipu 3TOM mpoOJeMbl 3TUYHOTO MOBEACHUS
JOJDKHOCTHBIX JIUI[ OPTaHOB PacCieOoBaHUs MPHU MPOU3BOJCTBE CIEICTBEHHBIX
NEUCTBUI HE MOTYT SIBJIATHCS MPEAMETOM IIPABOBOTO PETYJIUPOBAHUS, TOITOMY
TaKue BONPOCHI JOJKHBI HANTU CBOE PA3pPEIICHUE B dTUUECKUX KOJEKCaxX MpH
peanu3aluy COOTBETCTBYIOIIMX ATUYECKHUX MPABUII MTOBEJICHHUS JIMIA, BEAYLIETO
MPOIIECC, HA JIOKAJTBbHOM YPOBHE.

C ydeToM YyKa3aHHBIX OCOOCHHOCTEW B JalbHEHIIEM OYIyT pPAaCKPHITHI
STUYECKHE Hayalla MPOU3BOJACTBA TEX CIIEICTBEHHBIX [EWCTBUH, KOTOpbIE
HEIOCPEACTBEHHO CBSI3aHBI c CYILIECTBEHHBIM OTpaHUYCHHEM
HEMPUKOCHOBEHHOCTH JKWIHIA ¥ HENPUKOCHOBEHHOCTH YaCTHOM JKHU3HU
Ipak/iaH.

2.2, HpOﬁ.]IeMLI 3AKOHOAATEJIbHOI'0 3aKPCIVICHUA 3 TUICCKUX HAYaAJl
NMpoMn3BOJACTBA CJICACTBCHHBIX I[eﬁCTBHﬁ,
OIrpaHMYIUBAIIIHUX HENIPHUKOCHOBCHHOCTD KUJIMIIA

Brnepsoie copepkaHue MOHSATUS «HENPUKOCHOBEHHOCTh >KUJIHUIIA» OBbLIO
packpeiTo B ¢T.55 Konctutyuuun CCCP 1977 r., koTOopas, B OTiau4yue OT cT.128
Konctutynuu CCCP 1936 r. (yka3biBaBlIE€ld Ha TO, YTO HENPUKOCHOBEHHOCTH
KUIUIIA OXPaHSAETCS 3aKOHOM), 3aKperuisuia CIeQylollee MPaBWIIO: HUKTO HE
uMeeT mpaBa 0€3 3aKOHHOTO OCHOBAaHMSI BOWTH B JKWIMIIE TMPOTHUB BOJIU
MPOKUBAIOIINX B HEM JIUII.

OpnHako, HECMOTpSs Ha CYyIIECTBEHHYI0 KOHKPETHU3ALMI  JaHHOIO
KOHCTUTYIIMOHHOTO npasa rpaxjaaH B Koncruryuun CCCP, cooTBeTcTBYIOIINE
MPaBOBbIC HOPMBI MO-MIPEKHEMY HOCHWIJIM JEKJIAPATUBHBIN XapaKTep U UMeEIU
noag coOOM TOJUTUYECKYIO OCHOBY, YTO TMPUBEIO K HEOJHO3HAYHOMY
TOJIKOBAHHIO 3TOTO IPHHIIMIIA CO CTOPOHBI YUCHBIX .

' B wacrroctu, A.IL. ['ynseB oTmeya, 4To, MPOBO3TJAIAs ATOT MPUHIIMII B KAYECTBE 0OIIET0
IpaBUiIa, 3aKOHOAATENb OJHOBPEMEHHO YUUTHIBAET HEU30EKHOCTh IPUMEHEHHUS B
OIPEEIIEHHBIX CIy4asX COOTBETCTBYIOLIUX OIPAaHUYEHMM, KOTOpPBIE AOITYyCKAIOTCS JHIIb B
OTHOILICHHUHU JIML, «Ipy00 HapyIIAOUIMX MpPaBUIa COLUAIUCTHYECKOro oOmekuTHs» (CMm.
noapoduee: I'ynses A.Il. CnenoBatens B yronoHoM npouecce. — M.: FOpun. mur., 1981. —
C.61).



105

Cratbss 12 VIIK PCOCP ompezgensiia BO3MOXKHOCTb IPOM3BOJICTBA B
KWINIIE TAaKUX CIICICTBEHHBIX JEHCTBUM, KaK OCMOTpP, OOBICK U BbIEMKa Ha
OCHOBAHUSIX U B MOPSIKE, YCTAHOBJIEHHBIX KOJEKCOM. BMecTe ¢ TeM, mpaBoBoe
pPEryJIMPOBAaHUE ATUX CJICICTBCHHBIX JIEUCTBUU ¢ MoMmeHTa npuHsatusa YIIK
PCOCP He 6b110 COBEPLIEHHBIM.

C BBemenmem B geuctBue KoHcturynmu P@, Takke 3akpenuBLIeH
HEMPUKOCHOBEHHOCTh JKWIMIIA TPAXKIAH, KOHKPETU3UPOBAHBI OCHOBAHUS
OTPAaHUYEHHUS ITOI0 KOHCTUTYLUOHHOTO MpaBa. Tak, NPOHUKHOBEHUE B KUJIUIIE
BO3MOYKHO C COTJIacusl MPOKUBAIOLIUX B HEM JIUI, MO Cy/l1eOHOMY pPEIIEHUIO0, a
TaK)Ke B CJIyyasix, YCTAHOBJICHHBIX (efepanbHbIM 3aKoHOM. K 3TuM ciydasm
CJIEAYET OTHECTH U T€, KOTOPbIE HEMOCPEACTBEHHO MPETYCMOTPEHBI YTOJIOBHO-
POLIECCYAIbHBIM 3aKOHOIaTE€IbCTBOM.

CornacHo MoioXeHusiM, KoTopsie 0b1TH chopmynupoBansl B YIIK PCOCP,
Cylne0HOe pelieHre HE SBIISUIOCH 00s3aTEeNIbHBIM yCIIOBUEM JUIsl TIPOU3BOJICTBA
CJIEACTBEHHBIX ACHUCTBUU B JKWIMIIE JIMNA. Tak, HAIpuMep, B COOTBETCTBUU C
9.3 c1.168 VYIIK PCOCP, 00bICK NpOU3BOAWICS IO MOTHBUPOBAHHOMY
IIOCTAHOBJICHUIO  CJIENOBATENsI M TOJIBKO C CaHKIUMM IPOKypopa, 3a
WUCKIIFOYEHUEM CIIy4aeB, HE TEPIAIIMX OTJIArareibCcTBa, C MOCIEAYIOLIUM
COOOIIIEHNEM MTPOKYPOPY B CYTOUHBII CPOK O (pakTe mpoBeneHHoro oosicka. s
MPOU3BOJICTBA BBIEMKM U OCMOTpPA B JKUJIMIIE TPa)kJIaHHHA JIOCTATOYHO OBLIO
BBIHECEHMS NOCTAHOBIICHUS JIMIA, OCYIIECTBISIOMIETO MPOU3BOACTBO IO JETY
(u.3 c1.167, c1.178 YIIK PCOCP).

B mporiecce o6cyxaenus u npunatus YIIK PO otHomenne pa3padoTuynkoB
ITpoekToB YIIK P® k peanuzanuu npuHIKANA HENPUKOCHOBEHHOCTH YKUJIUIIA U
K OCHOBaHMSIM €ro orpaHuyeHus MeHsuiocb. Tak, B IIpoekte Nel
MpeAnojgarajioch  JOObIe  CIEACTBEHHbIE  JEHCTBUSA,  CBSI3aHHBIE  C
MIPOHUKHOBEHUEM B KWJIO€ TIOMEIeHHuEe (BKItoUass OOBICK, BBIEMKY U OCMOTD),
MIPOU3BOJANTH TOJIBKO IO MPOCKOE JHIlA, B HEM MPOKUBAIOIIETO, C €T0 COTIIacus
b0 Ha ocHOBaHWM cyaeOHoro pemieHus (4.2 ct.13). Ilocme paccmoTpenus
IIpoekta  Ne2 w3  yucna  OCHOBaHMM — OTPaHMYEHMS  IIpaBa  Ha
HEMTPUKOCHOBEHHOCTh KUJIHMIIA OBIJIO MCKIIFOUYCHO BOJICU3BSIBIICHHUE JIUIA, B HEM
npoxwuBatoniero (cr.12). Onnako o6e penakuuu [Ipoekra YIIK P® nomyckanu
BO3MOXKHOCTh IPOM3BOACTBA OCMOTpa >KHJIUIIA, OOBICKA U BBIEMKH 0€3
MOJIYYeHHS CyJIeOHOr0O pelleHusl B COydasx, He TepIAIIMX OTiarareabcrsa (4.5
c1.165)".

B yactu HOpMaTUBHOTrO 3aKpeIUICHUs TapaHTUN COOJIIOJCHHS U 3aKOHHOTO
OrpaHuYeHusi HenpukocHoBeHHOCTH >kwimina YIIK P® gBusercs, Ha Mou

! [IpeacraBnser HayuHblii uHTepec TOT (akT, uto B [Ipoekre YIIK P®d, pazpaboranHoMm
l'ocynapcTBeHHO-IpaBOBBIM  yrpasiieHueM Iipu lIpesunente P®, HeNpUKOCHOBEHHOCTH
KWIMIIA B KA4eCTBE CaMOCTOSITENIBHOTO MPUHUMIIA  YrOJOBHOTO Ipolecca He
IIPEyCMOTPEHA, a HEIPUKOCHOBEHHOCTh MMYILECTBA M HEXWJIBIX ITOMEIIEHUN OTHECEHA K
«JIpyrum ocHOBHBIM ToJIokeHUsIMY // Poccuiickas rocturus. — 1994, — Ne9. — C.13-14.
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B3IJISI, KOMIIDOMHCCOM MEXAy JBYMsI pPacCMOTPEHHBbIMU moaxoaamu. B
yacTHOCTH, 4.l cr1.12 paspemaer nOpoBeAEHUE OCMOTpa C corjacus
OpOXKHUBAIOUIMX B JKWiIuIle Jul. Bmecre ¢ Tem, cieACTBEHHbIE IEHCTBUS,
OTPaHUYHUBAIONINE HEMPUKOCHOBEHHOCTh KXWIWIIA, B CIy4asX, HE TEPIAIINX
OTJIaraTelnbCcTBa, MOTYT OCYIIECTBISATHCS 0Oe3 CyneOHOro pemeHus ¢
MOCIEAYIOIUM  yBEAOMJICHUEM CyAbH H TPOKypopa O TPOU3BOJCTBE
CJIECTBEHHOI'O I[GﬁCTBHHl.

Ha Mol B3risa, ydeT BOJIGU3BSABICHUS JIMIA, MPOKHBAIOIIETO B JKUAJIOM
MOMEIIEHUH,  SBISIETCA,  O€3yCIIOBHO,  HPABCTBEHHBIM  TOJOXEHUEM
IPOLIECCYAIbHOTO 3aKOHOAATENIbCTBA, T.K. MMEHHO TaKOW MOAXOM SBISETCS
pa3yMHBIM U 00OCHOBaHHBIM KOMIIPOMUCCOM ITyOJIMYHBIX U YACTHBIX HHTEPECOB
B YIOJIOBHOM CYJIONPOM3BOJICTBE. B CBSI3U C 3THUM, TPYJHO COTJIACUTHCSA C
MHeHueM B.A. fI650koBa, yka3bpIBaromero Ha aOCypaHOCTH (DOPMYIHUPOBKH,
JOIyCKaloUel NPOHUKHOBEHHE B KWIMLIE Oe3 CyIeOHOro pelieHus IMpH
HAJIMYHAN COTNIACHS TIPOKHBAIOIIMX B HEM JIHIL .

Cobmonenne U o0ecredyeHne OCHOBHBIX MPaB TpaklaH CJIENyeT MPU3HATH
HE TOJBKO HPABCTBEHHO OJOOpSEMBbIM, HO U HEOOXOIUMBIM YCIOBHEM
MIPOM3BOJICTBA MPEIBAPUTEILHOTO paccieqoBanus. Kak 000CHOBaHHO OTMETHI
B. HoBukoB, npaBa 4enoBeKa ¢ TOUYKH 3pEHUS UX CTaTyca MPEACTaBISIOT cO00M
OTpe/ieTieHHbIE HJIEW MOPAIBHOTO XapakTepa W B 3TOM CMBICIIE BBIPAXKAIOT
0GIIECTBEHHOE MHEHHUE, HATIPABJICHHOE HA TOCTIKECHHE HICAlI0B YeI0BEYECTRa .
OpHako  peanpHOE WX  OCYIIECTBICHHWE  MpeamnojiaraeT  o0s3aTenbHOe
3aKOHOJIATEILHOE 3aKPEIUICHHE COOTBETCTBYIONIMX TapaHTUil. B cBs3u ¢ 3TUM
ClelyeT OTMETHUTb, YTO OTCYTCTBHUE JIOJDKHOM TMPaBOBOM periamMeHTaIuu
CJIIEICTBEHHBIX  JCWCTBUHM,  OrpaHMYMBAIOIIMX  MPaBO  TpaxkJIaH  Ha
HEIPUKOCHOBEHHOCTh KUINLIA, SIBUJIOCH OJTHOM u3 MPUYUH,
JIeTepMUHUPOBABLICH BO3HUKHOBEHHUE u pa3BUTHE HEraTUBHOM
[IPABONPUMEHUTEIbHON MPAKTUKU. Tak, OOBICK 3a4acTyl0 MPOU3BOJIUTCS IO
BUJIOM OCMOTpa MECTa TMPOWCIIECTBUS; CJEIOBATeNd  3JI0YMOTPEOIIAIOT
NPOBEJICHUEM psiia CICACTBEHHBIX JEUCTBUH B IENIAX MPOHUKHOBEHHUS B
KUIIMIIE, TPOBOJSAT CIEACTBEHHbIE JCWCTBHUS, HE PErIaMEHTHPOBAHHBIC

! YoomunHas o CYILCGHOM peoiCHUMN KaK O HPUIUYCCKOM OCHOBAHHWU IIPOU3BOJACTBA

MPOLECCYaIbHbIX JEUCTBUN, OrPaHUYMBAIOUIMX KOHCTUTYLMOHHBIE TpaBa TpaxaaH,
HEOOXOMMO TIOTYEPKHYTh, YTO B cOOTBEeTCTBUU cO cT.10 DenmepanpHoro 3akona ot 18
nexkabpss 2002 1. «O BBemeHWM B JICWCTBHE YTOJIOBHO-TIPOIIECCYATBHOTO KOJEKCa
Poccuiickoit ®enepaumu» a0 1  sHBaps 2004 roma clenCTBEHHbIE —JACHCTBUS,
OTpaHMYMBAIOIIUE MTPABO TPaKJaH HAa HEIIPUKOCHOBEHHOCTD JKUIIUIIA OyAYyT MPOBOIUTHCS C
CaHKIIUU TIPOKYpOpa.

2 Cwm. noapoOHee: SA6mokoB B.A. Peanmuzarust cyzeOHON BiacTH Ha JOCYIACOHBIX CTaIUSX
yroioBHoro mnpouecca Poccuu. ABroped. auc. ... kaua. ropuj. Hayk. — Camapa, 2001. —
C.13.

> Cm. moapoGuee: Hosukos B. IIpaBo rpaiaHMHA HA HEMPHKOCHOBEHHOCTH SKHIIAIIA //
VYronosuoe npaBo. — 1999. — Nel. — C.68.
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JIEUCTBYIOIUM MPOLECCYaJbHBIM 3aKOHOJATENIbCTBOM, JIMOO MPOU3BOMIST
OIEPATUBHO-PO3BICKHBIE MEPONPUATHSA BMECTO IPOLECCYAIBHBIX JIEUCTBUU,
HAIIPAB/ICHHBIX HA COOMPAHME I0KA3aTeNbCTB . [I03TOMY «B MHTEpPECax OXpaHbI
npaB M CBOOOJA JHI], YYAacTBYIOIIMX B YTOJOBHOM IIpoLIeCCe, a TaKxkKe
OKa3aBUIMXCA B HETO0 BOBJCUECHHBIMH, ... MOApPOOHEHIIass perjamMeHTalus
CJIEICTBEHHBIX JECHCTBUI MOCIYKUT OAHOW M3 HauboJyiee BaXKHBIX FapaHTHH OT
3II0yIIOTPEOICHHUS Ty OIHIHOM BIACTHION .

Kak  npeacraBnsiercs,  JIeTalbHas  perjaMeHTalus  IPOU3BOJCTBA
CJIIEICTBEHHOIO JEHCTBHS HE MOXKET pPacCMaTpuUBaTbCi KakK CyLIECTBEHHas
rapantus o0ecreyeHus: KOHCTUTYIIMOHHBIX MPaB IpaXKJaH B OTPHIBE OT TOYHOIO
yKa3aHWsg B 3aKOHE OCHOBAaHHUM OCYILIECTBICHUS CJICICTBEHHBIX JCHCTBUIA,
OJIHO3HAYHOTO OIPENEIEHUSI OCHOBHOIO COAEPKAHUS MOHITUH, UCIIOIb3YEMBIX
B MPOLECCYAIbHOM 3aKOHOJAATENIbCTBE (B YACTHOCTH, MOHATHS <OKHIIMLIEY), a
TAaKXXE OIPEIEICHUs OTHAECIBHBIX YIOJIOBHO-IIPOLECCYAIbHBIX HMHCTUTYTOB H
YCOBEpLICHCTBOBAHUS IPOLECCYATIbHOIO CTAaTyCa YYaCTHUKOB CIIEICTBEHHBIX
nercTBui. TOJBKO B COBOKYITHOCTH YKA3aHHBIE IOJIOXKEHUS MOTYT CIIYXKHUTb
JEHCTBEHHON rapaHTuedl oOeclieyeHusi mpaB U CBOOOJ JIMYHOCTH, a TaKKe
IIPUIAHUS YTOJIOBHO-IIPOLIECCYAIBHOU NEATEIBHOCTU HPABCTBEHHOI'O
COZIEpKaHMS.

B sT1o#i cBs3u xoTenoch Obl OoJiee MOJPOOHO OCTAHOBUTHCS Ha MpodIieMe
3aKOHOAATENBHOTO 3aKPEIUICHUS MTOHATHS <«OKWINILE». IMEHHO OHO, O MOEMY
MHEHMIO, SBJISIETCA OCHOBOWM JESATEIBHOCTH OPTraHOB pAacClelOBaHUs MpPH
IPOU3BOJICTBE CJIEACTBEHHBIX NEUCTBUM, OrPAHUYMBAIONIMX IPABO IPakJaH Ha
HEMTPUKOCHOBEHHOCTD KUJIUIIA.

B cootrBerctBuM co c1.27 Koncturynuuu P® kaxaplii rpaxxJaHUH UMEET
PaBO CBOOOIHO MEPEIBUTATHCS U BHIOMPATh MECTO CBOETO JKUTEIBCTBA U MECTO
peObIBaHMUS. YuursiBas BBICOKOE HPaBCTBEHHOE COZIEpKAHUE
KOHCTUTYLMOHHBIX IOJIOKEHUH, CIEIyeT MpHUaaTh 0ojee MUPOKOe TOIKOBaHHUE
NOHATUIO <«okwmiie». B cBa3u ¢ stum FO.M. CrenoBckuii COBEPUICHHO
00OCHOBAaHHO MOJYEPKHUBAII HETOXJAECCTBEHHOCTh IIpaBa Ha >KUJIHUINE U MpaBa Ha
HENPUKOCHOBEHHOCTH KWINIIA. [10 ero MHEeHNI0, KOHCTUTYLIMOHHBIN ITPUHIIAIL
HEIPUKOCHOBEHHOCTH JKWJIMILA JTOJKEH COOIIOAATHCS KaK B MECTE JKUTEIbCTBA,
TAK ¥ B MECTE IOCTOSHHOTO WM BPEMEHHOTO NpeOblBaHHMS dYeioBeka’. B
ommune oT YIIK PCOCP, IIpoext Nel wncnonbp3oBan Hapsay C MHOHITHEM

CM. monpobnee: MatBuenko M.B. HenpuKOCHOBEHHOCTh KHIIHUINA: JEKIapanus HIN
peansHOCTH // FOpuct. — 1998. — Nel. — C.34.
> JOpoB B.FO. Hekoropsie MNpoGIeMbl OXpaHbl MpaB H CBOGOX NPH MPOHU3BOJACTBE
CJIEZICTBEHHBIX JeHcTBUH // AKTyanbHbIE MpPOOJIEMBl PACKpBITHSI U pacciel0BaHMs
npecTtyruieHuii: Mexsy3. ¢0. Hayd. Tp. Beimn. 1. Yactsl. — KpacHosipck: Cubupckuii ropus.
ue-T MBI Poccun, 1999. — C.127.
> Cm. mompobuee: Crenosckmii IO.M. TlpaBa wemoBeka Ha CBOOOLYy M JIHUHYIO
HEMPUKOCHOBEHHOCTh: HopMbI u aelictBuTenbHOCTh. — M.: leno, 2000. — C.425-426.
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(OKUJIMLIE» TAKOE MOHATHE, KAK <GKWIOE ITOMEIIEHUE)», HE PACKPBIBasi, OJHAKO,
UX COJIEPIKAHUS.

B IIpoekte No2 (m.10 cr.5) anHanu3upyeMoMy TMOHATHIO OBUIO JIaHO
PACIIMPUTEIBHOE TOJKOBAHME: KUIUIIE — 3TO UHAWBUIYAIbHBIN KUJIOU JOM C
BXOJIAIIMMU B HETO KUJIBIMA U HEKWIBIMU MTOMEIICHUSMU, KUJIOE MOMEIIEHNE
HE3aBUCUMO OT (POpMBI COOCTBEHHOCTH, BXOAAINEE B KIIMLIHBIA (DOHA H
NPUIOAHOE ]I ITOCTOSHHOIO WJIM BPEMEHHOTO IPOKMBAHUS, a PABHO HHOE
MOMEIICHUE WM CTPOEHHE, HE BXOJAUIEe B I KWIMIIHBIA (QOHA, HO
npeaHa3HAYeHHOoe /ISl BpeMeHHOro npoxxuBanus (Beineneno muoit — U.C.). Ha
MO B3IJISI/I, HCTIOJIb30BAHHUE B 3aKOHE OLICHOYHBIX MOHATUN HA MPAKTUKE MOMKET
PUBECTH K 37I0YNOTPEOJIECHUIO CO CTOPOHBI PAOOTHUKOB MPABOOXPAHUTEIHHBIX
OpraHoB, MO3TOMY W3MEHEHHE TmpuBeacHHON (opmynuposku B YIIK P®
cienyer onobputh. B wactHoctH, B m.10 c1.5 YIIK P® pacmmpeno monsitue
COGKUJIMIIE» IYTEM BKJIFOUEHUS B HETO HE TOJBKO NOMELICHUM, MPUTOIHBIX IS
MPOKMBAHUSI, HO U PEAIbHO MCIIOIB3YyEMBIX B OTHUX LEIAX HE3aBUCUMO OT
COCTOSIHUS UX (PaKTUYECKOU MPUTOAHOCTH.

Takum 00pazom, HE3aBUCHMO OT TOTO, SBISETCS JU MOMEIIEHUE MECTOM
NPOXHUBAHUS JHMIIAa JUOO MECTOM €ro BPEMEHHOIO MpeObIBaHUS, Ha TaKoe
IIOMEIIEHUE JIOJDKEH PACHpPOCTPAHATHCA CTATyC JKWIMILA B TOM IOHUMAaHWH,
KOTOPOE HAII0 3aKOHOAATENBHOE 3aKpEIUIEHHE B HOBOM IPOLECCYaJTbHOM
3aKOHE, a, CJIIE0BATENBHO, U BCE COIYTCTBYIOIINE TAPAHTHH.

be3yciioBHO, MpPOU3BOJACTBO JIFOOOTO CJIEACTBEHHOTO JEWCTBHS 00sanaer
OTIPEJICTICHHON, TOJBKO €My MpHUCylled crnenupukoi, K KOTOPOH OTHOCSTCSA U
MpeabsBIsieMble K JAHHOMY CJICJICTBEHHOMY JIEHCTBUIO dTHYECKUE TpeOOBaHU,
MO3TOMY OCTaHOBUMCS Ha HUX 0oJiee o IpoOHO.

OOBICK M BBIEMKA

Kak yxe ObuUIO OTME4YeHO paHee, M OOBICK, M BBIEMKa HOCST SIPKO
BBIPDAKEHHBIM TPUHYIUTEIBHBIA Xapakrep. B cBsi3m ¢ 3TuM mnpobiiema
COOJIIOICHUSI ATUYECKUX TPeOOBAaHUI B X0J1€ TPOU3BOJCTBA ITUX CIEIACTBEHHBIX
JEUCTBUI CTOUT HauboJiee OCTpo.

B cooTBeTcTBHMU ¢ JEHCTBYIOIIMM MPOIECCYaIbHBIM 3aKOHOJATEIbCTBOM,
OOBICK MOYET MPOBOJUTHCS MPU HATUYUHU JTOCTATOYHBIX OCHOBaHUM MoOJaraTh,
YTO IPEAMETHI U JOKYMEHTBI, MOTYIIIUE UMETh 3HAUEHUE JIJIS JI€1a, HAXOJATCS B
KaKOM-JIu00 TomerieHnu wik uHoM Mmecte (4.2 c¢T.182 YIIK P®). B otnnuue ot
OOBbICKa TOCTAHOBJIEHUE O TPOU3BOJICTBE BBIEMKHM BBIHOCUTCS, €CIU TOYHO
U3BECTHO, TJ€ U Y KOTO HaXOJATCA ONpEIeICHHbIE MPEIMEThI U JOKYMEHTHI (4.1
cT.183 VIIK PO).

besycnoBHo, crnenyer cornacuthbesi ¢ M.B. CMOJIbKOBOM, MO TY4EPKUBAIOIIEH,
YTO HEMPUKOCHOBEHHOCTH JKUJIUIIA BKIIOYAET B C€0S M HEMPUKOCHOBEHHOCTH
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YaCTHBIX JIOKYMEHTOB TPaIaH (CIIeI0BATEIbHO, SIBISETCS OMHOM M3 rapaHTHi
HEMTPUKOCHOBEHHOCTH YaCTHOMW >KM3HU Jniia). B 3Toil cBsi3n HE0oOXoaumMo Ooliee
JETAIbHOE 3aKOHOJATEIIbHOE 3aKPEIUVIEHUE ITUYECKOM CTOPOHBI JEATEIBHOCTH
CIENOBATENsl WM JI03HABATENsl IMPU MNPOU3BOACTBE JAHHBIX CIICICTBEHHBIX
JNEUCTBUM.

OnHoit U3 nMpoOIeM ITHIECKOTO XapaKTepa SBISETCS 00eCIeueHUE yIacTus
MOHSTHIX MPHU OCYILIECTBICHUU MPOUECCYAIbHBIX IEUCTBUM, OTPAHUYUBAIOIINX
HENPUKOCHOBEHHOCTH KUJIUILA TPAXK]IAH.

Heobxoaumo otmetuth, uto B xoxae npuHsatus YIIK P® Obutn yureHbl
BBICKa3aHHbIC B MPOIECCYAIbHON JUTEpaType MPEUIOKEHUS 0 HEOOXOIUMOCTH
pa3bACHEHMs] TIOHATHIM HE TOJBKO HUX TMpaB U 00s3aHHOCTEH (YTO B
cootrBeTcTBHM C 4.l cT.11 YIIK P® o6pasyer coaepkaHue TaKOro MpHHIUIIA
YTOJIOBHOTO TIpOIlecca, KaK OXpaHa MpaB U CBOOOJ YEIOBEKa M TPaKJaHWHA B
YIOJIOBHOM CYJIOIIPOU3BOJICTBE), HO M MOPSJAKA IMPOU3BOJCTBA CJIEACTBEHHOIO
neiictBus u ero ueneit'. Cormacuo m.5 cr.164 VIIK P®, cnenoBarenb,
IIPUBJIEKAS K YYACTHUIO B CIIEACTBEHHBIX AEHUCTBUSAX MOHATOIO, YIOCTOBEPSETCS B
€ro JUYHOCTH, PA3bBIACHAECT €My IpaBa, OTBETCTBEHHOCTb, a TAKXKE NOPSIIOK
IIPOU3BOJICTBA KOHKPETHOT'O CJIEACTBEHHOIO JEUCTBUSL. [IpaBuna,
chopmynupoBansbie B .4 ¢T.170 YIIK PO, nomoaHsMI0T yKa3aHHOE MOJIOKEHUE
B YaCTH Pa3bsSICHEHUS MOHATHIM HE TOJIBKO MOPSIAKA, HO U LEJEH CIEACTBEHHOIO
JNEUCTBUA.

C sTUyYecKOl TOYKHM 3peHHus abCOIIOTHO ONpaBAAHHO, C OJHOM CTOPOHBI,
BitoyeHue B YIIK P® nosoxkeHuss 0 HEIONMyCTUMOCTH y4YacTHsl B KaueCTBE
HOHSATBHIX KOrO-TMOO0 M3 COTPYAHUKOB MWJIMLKAUA WM TMPABOOXPAHUTEIHHBIX
opratos (1.3 4.2 ¢T.60), a, ¢ IpYroil CTOPOHBI, 3aKPEIUICHNE YUACTUSI TIOHATHIX B
Ka4eCTBE OJHOI'0 U3 YCJIOBUU JOIYCTUMOCTH ITOJIYYEHHBIX 0KA3aTeNIbCTB, 3a
HCKJIFOYEHUEM Clly4aeB, yka3zaHHbIX B 4.3 ¢1.170 YIIK PO.

Takum oOpa3zoM, B MpoIlecCyaJbHOM 3aKOHOJIATEIhCTBE HE HAIUIM CBOEH
peanu3anuy  OPEMIOKEHUS IPOLECCYaTMCTOB O IPEAOCTABICHUN JIULLY,
MPOU3BOJAIIEMY  pAcCI€NOBAaHWE,  IIpaBa  NPUHAMATh  PEIICHHE O
HEOOXOJIMMOCTH Y4YacTHUsl TOHSATBIX TPU OCYIIECTBICHUU CIIEICTBEHHBIX
JNEHCTBHI 0 CBOEMY yCMOTpeHHMIO . IIpeicTaBiseTcs, dTo TakKoMl IIOIXOJ
3aKOHOJATENsl B OOJIBIIEH CTEMEHU COOTBETCTBYET HPABCTBEHHBIM HauajiaM
YTOJIOBHOT'O MpoLecca.

" Cm.: CmonbkoBa U.B. [Tpobnembl oXpaHsieMOil 3aKOHOM TalHBI B YTOJIOBHOM IIPOLIECCE. —
M.: JIyuq, 1999. — C.159.

CwMm., Hamp.: bemoycoB A.B. O HEoOXOAMMOCTH HM3MEHEHH B WHCTUTYTE MOHSTHIX //
IIpokypopckass u cinencrBeHHas npaktuka. — 2000. — Ne3-4. — C.105; Xwurtpoa O.B.
VYyacTue MOHATHIX B POCCHMCKOM YTOJOBHOM cynompousBojactBe. — M.: Cmapk, 1997. —
C.46.

? Cm., Hanp.: Kanyrun A. Tlonsoii B yromossoM npouecce // Poccuiickas roctumms. — 1998.
—Nel0. - C.12.
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BMmecte ¢ Ttem, B YIIK P®, Ha MOW B3IUISJ, YYTCHBI HE BCE 3THUYECKHUE
ACIEKThI AEATEIbHOCTH JIMIA, OCYIIECTBIISIOIETO MPOU3BOJICTBO MO JAeay. Tak,
VIIK P® TpaguuMOHHO OTHOCHUT IIOHSATOrO K HWHBIM YyYaCTHUKaM Mpolecca
Hapsily CO CBHJETENISIMHU, MEPEBOJUYMKOM, CHEHUAIUCTOM, SKCIEPTOM, 0CO00
MOJYEpKUBasi, 4YTO (GYHKIUH TOHATOTO B YrOJOBHOM TIPOIECCE MOXKET
BBITIOJIHATh TOJIBKO JIMII0, HE 3aMHTEpecOBaHHOE B ucxoje Aena (4.l cr.60).
Takast hopmMyIHpOBKa yKa3bIBa€T HA OTCYTCTBUE Y MTOHSATOI'O CAMOCTOSITEILHOTO
MPaBOBOIO0 HMHTEpeca B ucxone aAena. OmHAKO 3TO BOBCE HE O3HAYAET
BO3MOXXHOCTH MPUCYTCTBUS B YTOJOBHOM CYAONPOU3BOACTBE YYaCTHHUKOB 0Oe€3
MHTEpECa, TaK KaK €ro «OTCYTCTBHUE ... MCKIIIOYACT HAJJICHKAIIYIO peaanu3aluio
CyObEKTHBHBIX npaB»l. Hapsiny ¢ skcnepToM, CHELUaTIuCTOM U HEKOTOPHIMU
JIPYTUMHU YYaCTHUKAMHU IIpolecca MOHSITOM BBIMOJHIET B XOJ€ MPOU3BOJICTBA 110
JIeJly  BCIIOMOTaTEJIbHbIC (byHKHI/II/Iz. OnHako TpolecCyalbHbId 3aKOH HE
MPEeAYyCMATPUBAET BO3MOKHOCTH YYaCTBYIOIIUM B CJIEACTBCHHBIX JEHCTBHSIX
JIUI[AaM peajr30BaTh MPABO OTBOAA IMOHATOro. BMecTe ¢ TeM, Kak IOKa3bIBAECT
MPaKTHKa, 3a4acTyl0 B POJIM TMOHATHIX BBICTYINAIOT 3HAKOMBIE, COCEIU, 4YTO
CYLIECTBEHHO 3aTParuBacT 3aKOHHBIC WHTEPECHl JIMI, B JKWIHIIE KOTOPBIX
MPOU3BOJUTCS  CIEICTBEHHOE JEUCTBME, W HE HMEKIIMUX PEeaJbHOU
BO3MO>XHOCTH OTPaJUTh UX OT MOCTOPOHHETO JFOOOMBITHOIO BMEIIATEIbCTBRA.

OTCyTCTBHE 3aKOHOJATEIBHOM perjaMeHTaluu YKa3aHHON MpoOJaeMbl
CBSI3aHO, B MIEPBYIO OYEPEb, C TEM, YTO JIMIA, POKUBAOIINUE B KUIULIE, TI€
MPOU3BOJIUTCSI OOBICK WJIM BBIEMKA, HE SIBIISIIOTCS YYaCTHHUKAMH YTOJOBHOI'O
CyJOIPOU3BOJICTBA, CJIEAOBATEIIBHO, HE MOTYT OCYIIECTBIISThH MPOLIECCyaTbHbIC
mpaBa, a pPaBHO BBHIMIOJHATH MpoOlleCcCyalbHbIE 00s3aHHOCTH. B 3ToMl cBsI3u
3aciykuBaeT BHUMaHus npeanoxenne B.FO. FOpoBa o pacuiupenuun kpyra Jiuil,
HAJICJICHHBIX MPOIIECCyaIbHbIM CTaTyCOM, 3a CUET OTHECEHUS K HUM «JIHII,
BOBJICYCHHBIX B YTOJIOBHBIM MPOILIECC» M O HAJACICHUU UX MPOIECCyaTbHBIMU
00sI3aHHOCTSIMU | npaBaMI/I3 . K mnocnemHuM MOXHO OTHECTH 3asiBJICHHUE
XOJIaTAalCTB, MPUHECCHHUE KAJI00 Ha NEUCTBHUS W OE3ACUCTBUS JIWII, BETYIIUX
MPOIIECC, €CJAM OHU HEMOCPEJICTBEHHO 3aTparMBalOT MX MpaBa U CBOOOJBI,
03HAKOMJICHUE C OCHOBAaHUSIMU ¥ MOTUBAMHM TaKUX JICMCTBUM, U T.II.

Takoil moaXo, MO0 MOEMY MHEHHIO, HE TOJIBKO COOTBETCTBYET ITUUECKUM
TpeOOBaHUSIM YBaXXEHUsI JIMYHOCTU, COOJIIOJICHUSI €€ 3aKOHHBIX IMpaB H
WHTEPECOB, HO M B TIOJIHOM Mepe corjiacyercss ¢ OOIMM Ha3zHaYeHUEM
YrOJIOBHOTO CyAONPOU3BOACTBA. Tak, B cooTBeTcTBUM C 1.2 4.l cT.6 YIIK PO,
Ha3HAYEHHUE BCETO YrOJIOBHOI'O CYJOMPOU3BOACTBA COCTOUT B 3alIUTE JTUYHOCTU

" Iur. mo: Xurposa O.B. Ykas. cou. — C.39.

20 poin ¥ (DYHKIIMH TIOHSATOTO B YTOJOBHOM Tiporiecce cMm. moapodOnee: IlaBmo H.E.
CyObekThl yroioBHoro mpomecca. — M.: Hoerit topuct, 1997. — C.124-125; CyObekThl
(yuactHuku) yrosoBHoro mporecca / Cocr. JI.U. JlaBmapenko. — Upkyrck: U3a-Bo Bocr.-
Cu6. Un-ta MBJ] P®, 1999. — C.59,65.

3 Cm. mozpoGree: FOpos B.IO. Ykas. cratss. — C.128-129.
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OT HE3aKOHHOTO W HEOOOCHOBAaHHOTO OOBHHEHHS, OCYXXICHHS, a TaKKe
orpaHu4eHusi ee mpaB u cBoOoxa. Ilo cmbiciy naHHON HOPMBI YKa3aHHOE
MOJIOKEHHUE JIOJHKHO PACIpOCTPAHATHCS HE BCEX TpaXKJaH Ha TEPPUTOPUH
Poccniickont ®denepanyu, B TOM 4YHUCIE W HA TEX, KOTOPBIE HE SBISAIOTCSA
YYaCTHHKAaMHU TIpoIiecca, HO BOBJICYEHBI B C(epy YroJOBHO-TPOIECCYAThHBIX
OTHOULIEHHU.

Eme onHo mpoOneMoi, He pa3pelieHHOM B TMOJHOM Mepe Ha
3aKOHOJATEIbHOM YPOBHE, SIBISETCSI HOPMATHUBHOE YPEryJUpPOBAHHE TalHbI
MPEIBAPUTEIBHOIO PACCIEAOBAaHMS, KOTOpasi HEMOCPEICTBEHHO CBsi3aHa C
NEUCTBUEM IMPUHLMNA TJIACHOCTU MPU MPOU3BOACTBE IO €Iy, peanu3anus
KOTOPOT0 03HAYAET OTKPBITOCTh YIOJOBHOIO Ipoliecca sl €ro YYaCTHHUKOB, a
TaK)Xe OOIIECTBEHHOCTH, BOBMOXXHOCTh O3HAKOMJICHHUS C XOJIOM IPOIIecca U ero
o6cyxaennst . MHCTUTYT TalHBI NMPEIBAPHTEIBHOrO PACCICIOBAHUS SBISCTCS
rapaHTUEd 3alllUThl JIMYHBIX TAlH Tpa)KJaH, MOAJACpPKaHHS UX aBTOPUTETA B
oOIIecTBe, CIeA0BATENbHO, 00IaAaeT TIyOOKHMM HPABCTBEHHBIM COJCPIKAHUEM,
a JIeATeNbHOCTh MO 00ECIEeUeHNI0 TalHbI PAaCCIEAOBAHMS COOTBETCTBYET BCEM
TpeboBaHMSIM TIPO(HECCHOHATLHOM 3TUKHU CIICTIOBATEIS.

N.B. CMmonpKoBa NMOJYEPKUBAET, YTO pA3IJIAIICHUE CBEICHHUW O JIMIE, a
MOpPOM M O XOJ€ paccieloBaHUs MOXET IMOBJEYb CYIIECTBEHHBIE HApYIICHUS
MpaB U 3aKOHHBIX HMHTEPECOB TPa)XKJaH, a TaKXKe PACKPBITUE OXPaHSIEMBbIX
3aKOHOM JIMYHBIX TaifH’. BMecTe ¢ TeM, HM B OJZHOM U3 H3YYCHHBIX aBTOPOM
YTOJIOBHBIX JIEJI OT YYaCTHUKOB YTOJIOBHOTO CYJONPOU3BOJICTBA HE OTOMpAIach
NOAMMCKA O HEPA3TJIAllEHUH TaHHBIX PACCIEAOBAHUA.

B sr1oit cBs3u HeoOxoaumo oTMeTuTh, 4TOo CT.161 VIIK P® comepxut
HOPMY O HEJONYCTHUMOCTH pa3rJIall€HUs] JIaHHBIX MPEABAPUTEIBLHOIO
paccieoBaHus: JIaHHbIE O YAacTHOM JKM3HM YyYaCTHUKA  YIrOJIOBHOTO
CYJIOIIPOU3BOJICTBA MOTYT OBITH MPEIaHbl TJIACHOCTH TOJIBKO C €r0 COTJIacHs.
[Tognucka o Hepa3MIallleHUd JaHHBIX MPEABAPUTEIBHOTO pacciaeqoBaHUs,
oToOpaHHas y JIMIl, Y4aCTBOBABIIMX B CIJICJICTBEHHOM JEMCTBUM, BO3JIaraeT Ha
HUX OOS3aHHOCTH HE pasrianiaTh CBEACHUS, CTABIINE UM W3BECTHBIMH. [laHHas
peIaKiMsl HOPMBI, PETYJHPYIOIIEH TallHy pacciieloBaHUsl, UMEET, MO0 MOEMY
MHEHHUIO, PSiJT HEJJOCTATKOB.

Bo-nepBbix, 3aKOHOJATENb MPEAOCTABISIET OpPraHy pacciieOBaHUs IPaBO
CaMOCTOSITEJILHO PeliaTh BOMPOC O HEOOXOAMMOCTH BO3JIOKEHHUS HA YUAaCTHUKOB
npoiiecca 00sI3aHHOCTH HE pasTilalllaTh MOJYyYEeHHBIC JJaHHbIC. DTO JUITHUN pa3
NOJIYEPKUBAET, 4TO YTOJIOBHO-ITPOLIECCYANIbHBII UHCTUTYT TalHbI

' Cm. mompo6ree: Tiopsruu W51, ['macHOCTh U TaifHa B yronoBHOM mporiecce / Poccniickuii
opuaudeckuid xxypHat — 1995, — Ned4 (8). — C.38; Makaposa 3.B. I'macHOCTb cOBETCKOTO
YroJIOBHOTO cyaonpousBoacTsa // M3Bectus By30B. [IpaBoBenenue. — 1986. — Ne3. — C.91-
93.

? Cm.: CmonbkoBa U.B. [Tpobnembl OXpaHsAeMOil 3aKOHOM TaifHbI B yTOJIOBHOM IIPOLIECCE. ... —
C.187.
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paccieoBaHusl pacCMAaTPUBAETCS HCKIIOUUTENIBHO KaK TapaHT  3allUThl
MyOJIUYHBIX UHTEPECOB.

Bo-BTOpBIX, HENPUKOCHOBEHHOCTh 3aKOHHBIX HWHTEPECOB YaCTHBIX JIMI]
3aIMIIAETCS TPOLECCYalbHbIM 3aKOHOM JIMIIb TOTJA, KOTJ1a 3TH JINLA HAJIEIEHbI
IIPELYCMOTPEHHBIM B 3aKOHE IMPOLIECCYaJIbHBIM CTaTyCOM, T.€. SIBJISIOTCSA
YYaCTHHKaMU IpolLiecca.

[IpencraBnsercs, uyro mnonoxenne 4.4 cr.161 VYIIK P® Bcrymaer B
npotuBopeure ¢ 4.l c¢r.23 m 4.l cr.24 Konctutynun P®, 3akperusronmmun
[IPaBO Ha HEIPUKOCHOBEHHOCTh YAaCTHOM JKU3HHU, JIUYHYIO U CEMEUHYIO TalHYy,
3alllUTy CBOEH dYecTH, JA00poro HMMEHH, a TakKe HeJIO0MyCTUMOCTh
UCIIOJIb30BaHUSl U paclpocTpaHeHus MHPOPMAIIMK O YaCTHOM KU3HM JHIa 0e3
€ro corjacus. 3a4acTyl CJIEICTBEHHbIE ACHCTBHS, OIPAHUYMBAIOIIME IPABO
JYla HA HENPUKOCHOBEHHOCTh KUJIUIIA, TPOBOASITCS B MOMEMICHUSAX T'PaXK/aH,
KOTOPBIE HE SIBIISIFOTCS YYaCTHUKAaMHU Ipoliecca. B xoae Takux mporeccyanbHbIX
JNEUCTBUI yYacTBYIOIIUM B HHX JIUIIAM MOTYT CTaTh M3BECTHBIMH OT/IEJIbHbBIC
00CTOSITEILCTBA MHTUMHOM M HMHBIX CTOPOH >KM3HM TpaxkaaH. [lostomy BoO
n30eKaHWe YKa3aHHBIX BBIINIE MPOTHUBOPEUHM CJIENO0BAIO OBl OrPaHUYHUTH
MPOLIECCYATbHYI0 CAMOCTOSITENIBHOCTD CJIEIOBATENsl B IMPUHATUU PELIECHUS O
HEOOXOUMOCTH OTOOPAaHUS OT YYaCTHUKOB CIICACTBEHHBIX JEUCTBUN MOAMHUCKH
O Hepas3[NallleHUU JaHHBIX TMpPeBApUTENbHOrO paccienoBanus. Ha nwuro,
BeJylee MpoIlecc, 1eJIeCO00pa3HO BO3JIOKUTh 00SI3aHHOCTh OTOOpaHUsSI TaKOU
MOJAMKUCKU BO BCEX ClIydasiX, KOrJa B pe3yJibTaTe MPOBENCHUS CIIEICTBEHHOIO
JEHCTBUS UM CTaHyT M3BECTHBI MMEIOIINE 3HAYCHHUE JIA JieNla 00CTOATEIhCTBA
YaCTHOM XU3HU rpaxkaaH. C 3THYECKON TOYKHM 3PEHUS IMPEACTABIIAECTCS TaKkKe
MPaBUWIBHBIM TMPEMIOKEHHE O TOM, YTOOBI B TMPUCYTCTBUU YYAaCTHUKOB
CJIEICTBEHHOI'O0 JIEMCTBHS JIOJDKHOCTHOE JIMLO OpraHa pacciefoBaHUsl He
orjamano COAEpKaHHs TeX JOKYMEHTOB JIMYHOIO XapaKTepa, KOTOpbIE HE
OTHOCATCS K Jeny .

Ha Mol B3mIAn, nOpoueccyalibHYlO CaMOCTOSITEIBHOCTh — CJIE€I0BaTeNs
HEOOXOJMMO OIPaHMYUTh M B TE€X Cly4asX, KOrJa IOCJIe MpPeabsBICHUS
MOCTAHOBJICHUS O MIPOU3BOJCTBE OOBICKA CIEAOBATENb IMpeaaraeT BBIIAThH
IpPEeAMEThl U JTIOKYMEHThI, UMerolue 3Hauenue i aena. CormacHo 4.3 c1.170
VIIK PCOCP, ecnu oHU BBIIAHBI IOOPOBOJBHO M HET OCHOBAHUM oOIMacaThCs
COKDPBITUSI Pa3bICKMBAEMBIX MPEAMETOB U JOKYMEHTOB, CJIEAOBAaTEllb MMeeT
NMPaBO HE MPOU3BOAUTH NAIBHEUIIMX IMMOUCKOB. /[aHHAs HOpMa HE MpeTepriena
CYLIECTBEHHBIX M3MEHEHUW B XOJle OOCYXKIECHHS U TMPUHATUS HOBOTO
MPOLECCYAIbHOTO 3aKOHA M Halula cBoe 3akperienue B 1.5 ¢1.182 VIIK P®.
[IpencraBisgercs, 4TO C 3TUYECKOW TOYKU 3PEHHS MPU OTCYTCTBUU OCHOBAHUU
JUIsL TANbHEHIIMX ITOMCKOB JIMIO, BEAYILEE IPOLIECC, HE TOJIBKO BIIPaBE, HO U
00s13aHO HE MPUCTYMATh K IPOU3BOJICTBY OOBICKA.

1 . .
Cwm., Hamp.: beixoBckuit M. Yka3. crares / U. Beixosckwuit, H. 3axapuenko. — C.38.



113

K coxanenuto, YIIK P® He comepxuT ykazaHus Ha HEOOXOJIUMOCTh
NPUCYTCTBUSL BO BpEMs MPOBEACHUS BBIEMKH WJIHM OOBbICKA B KWIMILE JIMIA, B
HEM IIPOKMBAIOLIETO. boriee Toro, HECMOTPsE HA HOPMATUBHOE 3aKpEIJICHUE U
CaMOCTOSITEJIbHOE TIPOBO3IVIAIIEHUE TAKOI'O IPUHLMIIA YIOJIOBHOIO IpOLECCa,
KaK oOecreueHue Moa03peBacMOMy M OOBHUHSEMOMY MpaBa Ha 3amuTy (cT.16
VIIK P®), 3akoHOAaTENb B HEKOTOPBIX CIy4asX MMOCTABUJ BO3MOYKHOCThH €r0
peanu3anuu B 3aBUCUMOCTh OT YCMOTPEHHUS CTOPOHBI 00BUHEHUs. Tak, 1.5 c1.53
VIIK P® npenocraBisieT 3allUTHUKY IIPAaBO y4acTBOBATH B CIIEACTBEHHBIX
NCHCTBUSAX, MPOBOAMMBIX C YyYacTHEM MOJ03peBaeMoro, Jub0 MO €ro
XOJATalCTBY WJIM XOJATaUCTBY CaMOro 3allMTHUKA B TOM IOPSJKE, KOTOPBIU
YCTAHOBJIEH  MPOLECCYyalbHbIM  3aKOHOAATENBCTBOM.  OJTOT  MOPSAIOK
IIPUMEHUTEIIBHO K IIPOU3BOJACTBY CJICICTBEHHBIX IEUCTBUM, OTPAaHUYUBAIOLINAX
HEMPUKOCHOBEHHOCTh JKWIMINA, yctaHoBJieH B 1.1l c¢1.182 VIIK P®, rne
yKa3aHO, 4YTO 3allUTHUK MOKET IMPHUCYTCTBOBaTh IpPH OOBICKE TOJBKO C
pazpeiieHust ciefoparens. TeMm Oojee BbI3BIBACT BO3PAXKEHHUS YyKa3aHHas
(dbopMylIMpoBKa B 4YacTU JIOMyCKa K YYacTUIO B CIIEJICTBEHHOM JEHUCTBUU C
COTJIACHs CJIEOBATEINS aBOKATA TOT'O JIULA, B JKWINILE KOTOPOIO MPOU3BOIUTCS
CJIIEICTBEHHOE JIeCcTBUE. B TaHHOM cily4yae pedb WIET O TeX JINLAX, KOTOPhIE HE
ABJIAIOTCS. OOBHMHAEMBIMU WJIH TOJ03PEBAEMBIMU, a BBICTYNAIOT HWHBIMU
YYaCTHMKaMHU IIpoliecca JuOO HE HAJCNCHbl HUKAKUM IMpOLeCcCyalbHbIM
cratycoM. B cuiy Toro, 4yTo nelicTBHE NPUHILIMIIOB YTOJOBHOTO IIpolecca (B TOM
Yuclie W OXpaHa MpaB W CBOOOJ 4YelIOBeKa M TpaXkJaHWHA B YTrOJOBHOM
CyJONpPOu3BOACTBe, mpeaycMmorpeHHbli cT.11 YIIK P®) pacnpocrpansercs
TOJBKO HA YYaCTHUKOB YTOJOBHO-IIPOLIECCYAJIbHBIX OTHOLICHWM, 3aKOHHBIC
MHTEPECHl HMHBIX JHI B XOJ€ OCYLIECTBJICHUS YTIOJOBHO-IPOLIECCYAIbHOU
NEATEIBHOCTH OCTAKOTCA HE3aIIMIINCHHBIMHU, YTO JIMIIHUK pa3 yKa3blBaeT Ha
Pa3IMYHOE CMBICIIOBOE COACPIKAHUE ITOHATHN «3aKOHHBIM MHTEPECH U «MHTEPEC,
OXPAHSAEMBIN 3aKOHOM).

OcMoTp MecTa POUCIIECTBUA

[IpousBoACTBO OCMOTpa Hapsiy C OOBICKOM M BBIEMKOW TaKXe MOXKET
CONPOBOXKIATHCS OrPAaHUYCHHEM KOHCTUTYIIMOHHOIO TIpaBa TpaxKJaH Ha
HEMPUKOCHOBEHHOCTh HX JKWIMIA. B  3TOM CBA3M MNOpeMIOKEHUS MO
COBEPIIICHCTBOBAHUIO 3aKOHOJATEIbCTBA, BBICKA3aHHBIE paHEEe, MOTYT OBITh
OTHECEHbl M K YPEryJMPOBAHUIO MPOILECCYaTbHOW NEATEIbHOCTH IIpHU
MPOBEICHUU OCMOTPA B KUJIUIIIE.

B HOBOM mpoueccyanbHOM 3aKOHE COAEPKATCA IpPaBUJIa IPOBEACHUS
YKa3aHHOTO CIIEJICTBEHHOTO JEHCTBUsA, MOJYEpKUBAIONINE ero crnenuduky. B
YaCTHOCTH, B OTJIMYME OT TIOpAJIKAa TPOU3BOJICTBA OOBICKA UM BBIEMKHU
3aKOHOJIaTENIb MPEAOCTABIISIET BO3MOKHOCTh OPraHy pacciieOBaHHUSI OCMOTPETH
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KUIHIIE 0€3 TOyYeHHS Cy/IeOHOTO pa3pelieHus, YTO BOZMOXXHO MPU HATHYUU
corjlacus JIMIa, MPOKUBAIOIIETO B JaHHOM >kuiuiie. 3akpemienne B YIIK PD
(m.3 cr.177) Takoro mpaBWia TpeOyeT, Ha MOW B3IJISAMI, JOMOJHUTCIBHOU
periiaMeHTaluu JJisi TMPUBEACHUS MPOIECCyalbHON JAESTEIBHOCTH B XOJ€
OCMOTpA KUJIMIIA B COOTBETCTBUE C ’TUYECKUMU TPEOOBAHUAMM.

AHanmu3upysi OCHOBaHHS MPU3HAHUS 3aKOHHOCTH TPOM3BOJACTBA OOBICKA B
CILA, M.A. TIemKkoB BbIAEIHI HAIHIHAE JOOPOBOIBHOTO COITIACHS HA OOBICK .
VYuuThiBasgs 0€3yCIOBHYIO MPUHYIUTEIBbHYIO MPUPOAY TaKOTO CJIEICTBEHHOTO
NEUCTBUS, KaK OOBICK, POCCUNCKHI 3aKOHOAATENIb COBEPIIEHHO 00OCHOBAHHO,
Ha MO B3IJIsSL/1, OTPaHUYMI IEUCTBUE MHCTUTYTA TOOPOBOJIBHOIO COTJIACHS JIULIA
TOJBKO CIy4Yas MU MPOU3BOJCTBA OCMOTPA, COIPSKEHHOTO C OrpaHUYEHUEM
HENPUKOCHOBEHHOCTH  >kuiuiia. OpHako Mpud  3TOM  CJENOBajo  Obl
MPEAYyCMOTPETh Psii  JOMOJMHUTEIBHBIX YCIOBHM, KOTOpbIE HEOOXOIMMO
COOJIIOCTHU MPH MOJTYUYEHUHU COTJIACHS TPaKJIaHWHA HA OCMOTP ero >kuiuiia. Tax,
B IPOLECCYaJbHOM 3aKOHE JOJKHbI HAWTH CBOE 3aKPEIUICHUE CIEAYIOLIUE
MTOJIOKEHHSI:

l1.Cornacue nuiia HE MOJDKHO OBITh BBIHYXICHHBIM, a TaKXKE SBUTHCS
CJIEICTBUEM JIOKHOTO MH(DOPMUPOBaHUS IpakaaHuHA. IMEHHO TaKoro mnojaxojia
npunepxusancsa Bepxosueii Cyn CIIIA no neny bammnepa B 1968 roay, korna
MOJIUIEHCKUE JIO)KHO YBEIOMUIIM XO3SMKYy J0Ma, YTO B HMX PaCIOPSKEHUU
HaxXOJWTCS CaHKIUS Ha OOBICK. B oTBeT Ha 3TO OHa corjacuiach Ha
MPOU3BOJICTBO 00bIcKa B ee kuiuiie. Bepxoubii Cyn CIIA mnpusnan ee
COTrJIach€ HEAEHCTBUTENBHBIM 10 MPUYHUHE €r0 MOIYUYEHUS O MPUHYKICHUEM,
KOTOpOE BBIPA3WJIOCH B TMpPHUKa3e MOJYMHUTHCA 3aKOHHBIM TPEOOBAHUSIM
BIIACTEIA.

2.1Ipu BBISICHEHMH BO3MOXXHOCTH TPOU3BOJCTBA OCMOTpa 0e3 CyneOHOTO
paspemieHus: JUIo JOJDKHO OBITh MPEIYyNpPeKIeHO O CBOEM IpaBe HE J1aBaTh
corjacusi Ha TPOU3BOJICTBO CIJIEICTBEHHOTO JCHCTBUS B €ro KWiHile O0e3
PEeLICHHS Cy/a’.

3.Takoe corjacue JOJKHO OBITh JAaHO B MPUCYTCTBUU IOHSTHIX,
3a()UKCUPOBAHO B TMPOTOKOJE CIEACTBEHHOTO JEHUCTBHSI W TIOITBEPKIACHO
MOAMNUCHIO JIUIIA, IABIIETO COTJIache.

4.C »OTUYECKOM TOYKM 3peHUs Jaxe B Clydasx, He TepHsumx
OTJIaraTejbCTBa, CJIEACTBEHHOE JCHCTBUE NOKHO OBITh HAYaTO C BBIACHEHUS
T0OpPOBOJILHOIO COTJIacHs JIMIIa Ha OCMOTP CBOEro >Kuiuina. B panpHeiiem

! Cm. mozmpoGHee: ITemkos M.A. O6bick 6e3 oprepa B yroaosHoM mpouecce CIIA // FOpucr.
—1998. — Ne3. — C.56.

2Cwm. noapoOHee: MaxoB B.H. Vkas. cou. / B.H. Maxos, M.A. Tlemxkog. — C.100-101.

3 CrnemyeT OTMETHUTh, YTO aMEPHKAHCKOE MPOIECCYalbHOE 3aKOHOAATEIHCTBO HE COACPIKHUT
AQHAJIOTUYHOTO TpaBWIa TPU TIPOU3BOJCTBE CIEJACTBEHHBIX neicTBHi. OOs3aHHOCTH
MOJHUIEHCKUX TPEIYNpexaaTh JUI 00 MX KOHCTUTYLMOHHBIX IpaBaX paclpoCTpaHAETCS
TOJIPKO Ha 3aKperieHHy0 B KOHCTUTYIIMY TapaHTHIO OT CaMOOOBUHEHUS.
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TOJIBKO TIPU €ro OTCYTCTBHM CIIEIOBAaTEllb MOXKET PYKOBOJCTBOBATHCS
nonoxkennem 4.5 cr.165 VYIIK P®. VYkazaHHas HopMa mpeaycMaTpUBaeT
BO3MOYKHOCTH MPOBEJCHUSI OCMOTpa B KUJHIIEe 0e3 CyeOHOTO pelieHus, Koraa
MPOKUBAIOIINE B HEM JIMIIA HE JIaIOT HAa 3TO CBOEr0 COTJIACHUSI, €CJIU MPU I3TOM
clydyaidi HE TEpHuUT oOTjarareabcTBa. Takum oO0pa3oMm, 3aKOHOAATENb Yy4ell
BBICKa3aHHbIC B IOPUMYECKON JINTEpAType MPEAJIOKEHUS NPOLECCYATUCTOB MO
JTAHHOMY BOIIPOCY .

2.3. DTHYeCKHe HAYAJIA IPOU3BOICTBA CJIeJICTBEHHbIX AeiiCTBHH,
OrPAHMYMBAKIINX HEMPUKOCHOBEHHOCTh YACTHOM KU3HU I'PAXKIAAH

Kak ¥ HENpUKOCHOBEHHOCTHb JKWIMILA, HENPUKOCHOBEHHOCTb YAaCTHOU
KU3HU TpakJaH JeKJIapaTUBHO Obula mpoBosriameHa B cr.36 Koncrurynuu
CCCP 1977 rona, xoTopasi cojepskajia Cieayrouyo GopMyIHpoOBKY: «JInuHas
’KU3Hb TPaXKJaH, TallHa NMEPENUCKH, TeIe(POHHBIX EPErOBOPOB U TeserpadHbIX
cooOIIeHNI OXpaHseTcss 3aKoHOM». MHBIMU clOBaMu, BIUIOTH A0 NPUHATHS B
1993 rony Koncrurynnn P® Ha KOHCTUTYIITMOHHOM YPOBHE HE HAIIU CBOETO
3aKpEIUIEHUs TApAaHTHH PEAIbHOIO OCYLIECTBIICHHS 3TOT0 IIPaBa.

YuuTeiBas MOJIOKEHUS, cojaepkalirecs B cT.12 BceoOieit nexmapaiuu
IIpaB 4eJIoBEKa, CT.§ EBpOIEHCKON KOHBEHLMM O 3allIUTE IIPaB YEJOBEKa U
OCHOBHBIX CBOOOJ, a TAK)KE B PsAJIE UHBIX MEXIYHAPOJHBIX MPABOBBIX AKTOB, B
ct. 23 Konctutyuun P® Obulto 3akpemieHO MpaBO KakJOro Ipa)<JIaHWHA Ha
HEIIPUKOCHOBEHHOCTb €I0 YaCTHOM JKM3HU, JINYHYIO U CEMEHHYIO TaliHy, 3aIlUTY
CBOEW 4YeCTH M JOOpPOro MMEHHU; OrpaHMYEHHUE IpaBa JIMIA Ha COXPAaHEHHUE B
TallHE CBEICHMI, COAEpXKalllUXCsl B Iepenucke, TeledOHHBIX IEeperoBopax,
MOYTOBBIX, TelerpadHbIX M MHBIX COOOIEHUSAX, JOMYCKAaeTcs TOJbKO II0
Cy1IeOHOMY PEIICHUIO.

beccopno, Haumbosiee  ocTpo  mpobiema  peanu3alMd  JaHHOTO
KOHCTUTYIIMOHHOTO TOJIOXKEHUS CTOUT B Cgepe OCYIIECTBICHUS YIrOJIOBHO-
MpPOLIECCYaNbHOM  JESATENIBHOCTH, TIJI€ HE  JIOCTUraeTcss  aOCOJIOTHOIO
o0ecrnieueHns: HEMPUKOCHOBEHHOCTH YaCTHOM JKU3HU TPaXKAaH.

B sront cBazm I'.JI. MenapumBunu ykasbiBaj, 4TO HEIPUKOCHOBEHHOCTH
JIMYHBIX CBEICHUW TPAXKIAH SBISETCA CYIIECTBEHHONW COLMAIBHOM IIEHHOCTHIO.
OnHako mpy IPOU3BOJCTBE IO YTOJOBHBIM JENAM MNPEANOYTEHHUE OTHAETCS
MHOMH, 0oJjiee BaKHOM IEHHOCTH — PACKPBITHUIO NMPECTYIUIEHUH, M300IMUYEHUIO
BUHOBHBIX M O0ECIIEUEHHUIO NMPABUIBHOIO NPUMEHEHUS 3aKOHA C TEM, YTOOBI
KaX/bll, COBEPLIMBIIMIA NPECTyIUIEHUE, OBLI MOJBEPTHYT CIIPaBEAJIUBOMY

' Cm, Hanp.: YyswieB A. IIpuMeHEHHME KOHCTUTYLIMOHHBIX HOPM B YIOJOBHOM
cynomnpon3BozacTBe // Poccuiickas roctunms. — 1994, — No2. — C.7.
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HAKA3AHHIO U HU OJMH HEBUHOBHBII He ObLT ocyxaeH". OCHOBAHHEM IS TAKOTO
YTBEPKIEHUS SBUIUCh 3aKOHOAATENbHO 3akperieHHble B c1.2 YIIK PCOCP
3aJ1a4 YTOJIOBHOI'O CyJOIPOU3BOCTBA.

W3MeHuBIIeeCsT  MOHMMAaHWE POJMM W HA3HAYEHUS  YTOJOBHOTO
cynonpousBojactBa (cr.6 VYIIK P®) oOycnoBiuBaer He0OXOIUMOCTb
NEPEOCHKN C TO3ULMM HPABCTBEHHBIX HAYall YPETYJIMPOBAHHBIX HOBBIM
IIPOLIECCYAIBHBIM  3aKOHOJATEJILCTBOM OCHOBAHWM, YCIOBUH M IOpsAKa
MPOU3BOJCTBA CJEACTBEHHBIX JIEWCTBHUM, CYIIECTBEHHO OrPAHUYMBAIOIINX
MpaBo JIMIa HAa HENMPUKOCHOBEHHOCTh €ro YacTHOW KU3HU. bosee Toro, kak
COBEPILIEHHO OOOCHOBAHHO MOJYEPKMBAJ €llle B Havajle XX BeKa HEMEUKHUH
I0pUCT JIMMMaH, «yroJOBHBIM MPOLIECC BBHIMOIHSAET CBOIO 33a4y JIUMIIb PU TOM
YCIIOBUU, €CIIM OH OJHOBPEMEHHO C 3alllMTOM TocydapcTBa OT MPECTYITHBIX
MOCSTATENbCTB CIIOCOOCH 3alUTUTh U TPaXKJaHUHA OT TOCYIapCTBa, OT OMACHBIX
OmMOOK ¥ 3I0YMOTPEOICHHs TOCYyIapcTBOM cBoeil cmioi»'. C  yderom
BBIIICU3JIOKEHHOTO CUHUTAI0 HEOOXOJHMMBIM OCTAHOBHUTHCSI Ha 3TUYECKUX
acrmeKTax TMPOM3BOJICTBA TAKWUX CIEACTBEHHBIX JCUCTBUH, KaK KOHTPOJIb U
3alMCh MEPEroBOPOB, a TAKXKE HAJIOKEHUE apecTa Ha IOYTOBO-TeJerpadHbie
OTIIPABJICHUSA, UX OCMOTp U BBIEMKA.

KOHTpOJ’Ib ! 3alIUCh NIEPEroBopos

JlaHHOE cleICTBEHHOE JEHCTBUE TIPEACTaBIsieT OO0 ri1yO00Koe BTOPKEHUE
B Ju4Hyl cdepy TpaxkaaH, oxpansemyro Koncrurymumein. OpHako
3aKOHOJIATEIHbHOE 3aKPEIUICHUE €ro CYIIHOCTU U MPUPOJbI ObUIO Pa3TUYHBIM.
Tax, ¢ npunstiem 3akona CCCP or 12 wmromst 1990 roma’, mpociymmBaHue
Teae(OHHBIX W WHBIX MEPErOBOPOB MPUOOPETIO JBOMCTBEHHYIO MPHUPOIY, T.€.
BO3HUKJIa BO3MOXXHOCTh €ro IPOBEJEHUA KakK B KAayeCTBE OIEpPaTHUBHO-
PO3BICKHOTO MEPOIPUATHS, TAK U CIEACTBEHHOro nercTus. [Ipoueccyanuctsl B
CBSI3U C BHECECHHBIMU B YKa3aHHBIN MMPABOBOM aKT U3MEHEHUSMH MOAYEPKUBAIIH,
YTO WX I1EJIbI0 SIBUWIOCh CTPEMJICHHE 3aKOHOJIaTelNisi COBMECTUTh HMHTEPECHI
MyOJIMYHOTO paccleIOBaHUs C HEOOXOJIUMOCTbIO CTPOrOro COOJIIOACHUS
KOHCTUTYITMOHHBIX TPaB M CBOOOJ TpPaKIAaH TyTeM 3aKpervieHUs psaa
orpaHI/meHI/Iﬁ3 .

2 Cm. noapobnee: MenapumBuwin ['.JI. O HENPUKOCHOBEHHOCTH JIMYHOM JIOKYMEHTAIUU
rpakJiaH B yrojgoBHoM mnporiecce // ['ocygapctBo u paBo. — 1996. — Nel. — C.77.

" Tam xe. — C.76.

2 O BHECEHUM HM3MEHEHHMIl U nonotHeHd B OCHOBBI YTOJIOBHOTO cynionpoun3BoacTBa Corosa
CCP wu corosnbix pecnyonuk: 3akoH CCCP ot 12 wurons 1990 r./ Bemomoctu Cne3na
HapoaHbIxX nemyTatoB U BepxoBHoro Coera CCCP. — 1990. — No26. — C1.495.

3 Cwm. mozmpo6uee: Hannmiok C., Bunorpanos C., lllepba C. Kak mpociymars TenedoHHbIiH
pasroBop // 3akoHHOCTh. — 1991. — No2. — C.32.
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Bmecre ¢ Tem, mosokeHus Jr000ro HOPMATHUBHO-IIPABOBOI'O aKTa MOTYT
IPUMEHATHCA JIMIIb B YacTH, HE IMPOTUBOPEYAlIEd HOpPMaM IMPaBOBOIO
NOKYMEHTa, NPUHATOIO IIO3JHEE U PEryJupyIoOIIero Ty K€ TIPyNIy
OOIIECTBEHHBIX OTHOWIEHUH. B nanHom ciydae takum aktom siBuics YIIK
PC®CP, B KOTOPBIl COOTBETCTBYIOIIUX U3MEHEHHUI BHECEHO HE OBLIO.

JIBOWICTBEHHAsA CYLIHOCTh IPOCIYLIMBAHUSA IIEPErOBOPOB COXPAHWIACH U B
nonoxenusix  degepanpHoro  3akoHa  «O0  OnepaTUBHO-PO3BICKHOU
nesitenbHOCTUY. Eiie 6onee ycnoxHun curyanuio 3akoH P® ot 20 mapta 2001
roga «O BHECEHUM M3MEHEHHMU U JOTIOJHEHUN B HEKOTOPBIE 3aKOHOJATEIIbHbBIC
akThl Poccuiickort denepanuu B cBsI3u ¢ patudukanueii KoHBeHIUM U 3amiure
MpaB yeJioBeKa U OCHOBHBIX CBOOOA», BHeciui usmenenus B YIIK PCOCP, B
YACTHOCTH, JOMOTHUBIIHI KojeKe cT.174' «KOHTPOIIb ¥ 3aIHCh [IEPEroBOPOB.

[TpuHsiTHEM yKa3aHHBIX 3aKOHOJATENBHBIX aKTOB OBUIO JOCTUTHYTO
HECKOJIbKO 1esieil. Tak, KOHTPOJIO U 3aIUCH TIEPETOBOPOB MpUJIaH 0€3yCIOBHBIN
CTaTyC CJEACTBEHHOIO JCHCTBHs, KOTOPBIM HAIE] CBOE HOPMAaTUBHOE
3akperuieHue u B YIIK P® (cT.186). KpoMe TOro, KOHKpEeTU3UpPOBAaHO Ha3BaHUE
JAHHOIO MPOLECCYaIbHOIO JEHCTBUSA, HAa 4YTO B CBO€ Bpems oOpamaiu
BHUMAHHE HEKOTOpPBIE MPOLleCCyanncThl . B 9Toii cs3u E. Jlons yKasblBal, 4To
«HEAOIYCTUMO CMEIIMBATh... B 3aKOHE pAa3JIMYHbIE II0 CBOEH IPUPOJE
MpEAMEThl  MPAaBOBOro  peryinpoBanus. CylecTBO  paccMaTpUBaEMOIo
CIEACTBEHHOIO JIEWCTBUS  JIOJDKHO COCTOATH HE B INPOCIYIIMBAaHUU
cleloBaTeIeM... Tele(OHHBIX U HMHBIX NEPEroBOpPOB, a B KOHTPOJIE U
(duKcalu... Ha 3aMKCHIBAIONINE TEXHUYECKHUE CPEICTBA COJAEPKAHUS JAaHHBIX
IIePEroBOPOB» .

HaumenoBanue 106010 CeICTBEHHOTO ACHCTBUS MPEIONpEaesieT, Ha MOA
B3IJIS/1, CHeUM(UKY ero 1ejaeil U OCHOBaHWM MPOU3BOJCTBA, KOTOPBIE TaKkKe
MOTYT COOTBETCTBOBATh HJIM IPOTUBOPEUUTH OOLIUM 3TUYECKUM TPEOOBAHUSIM.

[TponieccyanucTbl HEOHOKPATHO MOAYEPKUBAIN CIEUU(UKY POCCHICKOIO
YTOJIOBHOTO TIpOIlecca, pPa3AeNieHHOT0 Ha J[BA CAMOCTOSTENBHBIX OOJBIINX
STama’: JOCYJAeOHBIA 5Tan, XapaKTEpU3YIOIMiiCS KaK HHCHMEHHBIA M
MHKBHU3UIIMOHHBIN, a TakKe CyJIeOHBIN, UIsI KOTOPOTO CBOMCTBEHEH YCTHBIH H
COCTA3AaTENIbHBIN XapakTep mnpou3BoacTBa. 3akperuieHne B YIIK P® Takoro
IIPUHLININA, KAK COCTS3aTEIbHOCTh CTOPOH, HE U3MEHUJIO CUTYAIlUMH, TaK KakK I10

' Cm., Hanp.: MaiiopoBa JI.B. OxpaHa KOHCTUTYIMOHHBIX IpaB IpakJaH B YIOJOBHOM
cynomnpou3BoAcTBe // IlpaBoBbIe M OpraHM3alMOHHO-TAKTUYECKHUE MPOOIEMBI OOPHOBI C
npectynHocThio B Cubupckom peruone: CO. marep. Hayd.-npakT. koH¢p. Yacte.l —
Kpacnosipck: Kpacnospck. Boicul. mk. MBJI Poccun, 1998. — C.138.

? Iur. no: ons E. [IpocnymmBanue TeneOHHBIX U UHBIX IIEPErOBOPOB — CIEACTBEHHOE JIU
310 nericteue? // CoBerckas rocturud. — 1992. — Ne19-20. — C.12.

3 Cm. mompo6buee: Komokonos H.A. TTpoekr YIIK P®: cyxaeHO 1M HaM ceifdac MpoiTH
TEPHUCTHIA MyTh OT WLTIO3UH K peanbHOocTH? // Poccuiickmii cnemoBarenb. — 2001, — Ne4, —
C.14; PynueB B. O cocTs3aTeIbHOCTH Ha TNPEABAPUTEIBHOM CIEACTBUU // YTOJIOBHOE
npaBo. — 1999. — Nel. — C.86-88.



118

cmpicny cr.15 VIIK P® peiictBue 3TOro NPUHUHUIA MO-MPEKHEMY
pacmpocTpaHsieTcsl TOJIbKO Ha Cy/eOHbIe cTaanu mpoiecca. ClaeacTBUEM SBUIICS
OOBHHHTENBbHBIA YKIOH TMPOIECCYaTbHON JEATEIBbHOCTH Ha JOCYIEOHBIX
CTagusAX TIpolecca — B YaCTHOCTH, IPU OCYLIECTBICHHH CJIEIACTBEHHBIX
NENCTBUM, OTPAHNYMBAIOIIMX HETPUKOCHOBEHHOCTh YaCTHOM KU3HH.

MOXHO BBIIETUTh CleAyIOIME (PaKTUUECKUEe OCHOBAHHUS IPOU3BOJICTBA
KOHTPOJIS ¥ 3aIIMCH NIEPETOBOPOB:

1) HanuuMe JOCTAaTOYHBIX OCHOBAHMM TOJIaraTh, 4YTO TEJICPOHHBIE U HHbBIC

IIEPEroBOPHI MOTYT COJEPKATh CBEICHUS, UMEIOIINE 3HAYCHUE IS JIEN1a;

2) yrpo3a COBEpUICHUSI HACUJIUS, BBIMOTATEIbCTBA M JIPYTUX IPECTYIHBIX

JNEUCTBUM B OTHOIICHUH JIUII, YKa3aHHBIX B 4.2 cT.186 YIIK PO.

C 3TUYeCcKOl TOYKU 3pEHHUS MPEACTABISIETCS COBEPIIEHHO 0OOCHOBAaHHBIM
PaCIIMPUTENBHOE JEUCTBUE BTOPOrO OCHOBAHMS, KOT/A MO 3asBJIICHUIO I'PaK]IaH
JOIYCKAETC MPOCIYIIMBAHUE IIEPETOBOPOB MPU HAJIUYUU YTPO3bl COBEPILIECHUS
B OTHOIICHUM JIMI, NEPEUYUCICHHBIX B 3aKOHE, MPOTHUBOIPABHBIX ACHCTBUIA,
LEJIBI0 KOTOPBIX SIBJIIETCA HE TOJBKO M3MEHEHHME 3TUMH JIMLIAMU PaHEE JaHHBIX
nokasanuii (kak 510 mpexycmorpeHo B cr.174' VIIK PC®CP), Ho 1
COBEPLICHUE WHBIX JACHUCTBUM WM NPHUHATHE PEIICHMM, YETKO B 3aKOHE HE
YCTaHOBJICHHBIX. [[ymMaercs, 4To TakoW MOAXOJ B IIOJIHOM MEpe COIIacyeTcs C
LEIbI0 YTOJIOBHOTO Ipollecca MO 3allUTe JUYHOCTHU, €€ NpaB U CBOOOA OT
HEOOOCHOBAHHOTO WJIM HE3aKOHHOro oOrpaHuudeHus. OTCyTCTBHE B JaHHOM
CJIy4ae MpsIMOU 3aBUCUMOCTH KOHTPOJISI IEPETOBOPOB YYACTHUKOB MPOLECCA, UX
OJIM3KUX POJICTBEHHUKOB, POJCTBEHHUMKOB M OJM3KHUX JIMIl OT KaTEropuu
COBEPUIEHHOIO TMPECTYIUIEHUS TaKXe CIEAyeT TMpU3HAaTh HPABCTBEHHO
ONpaBAAHHBIM.

Bwmecte ¢ TeM, HEOOXOUMO yKa3aTh Ha T€ HEIOCTATKH, KOTOPHIC JIUIIAIOT
YI'OJIOBHO-IIPOLIECCYAJIbHYIO JESTEIBHOCTh €€ HPAaBCTBEHHOIO cojepxkaHusd. B
YaCTHOCTH, JIOJDKHO OBITh KOHKPETU3UPOBAHO (PaKTUUECKOE OCHOBAHUE
OTPAaHUYEHHUS MPABA JIMIA HA HEMPUKOCHOBEHHOCTh €r0 YaCTHOW XW3HU IPU
IIPOU3BOJICTBE AHAIIM3UPYEMOTO CIIEICTBEHHOIO AEUCTBHA. B cooTrBeTCTBHM C
4.1 cT.131VIIK PCOCP cnenoBarens HE uMen MpaBa OTKa3aTh YYACTHHUKAMU
mporiecca B MPOU3BOJCTBE CIEACTBEHHBIX JNEUCTBHM, €CIIM OOCTOSTENBCTBA, 00
YCTAHOBJICHHM KOTOPBIX OHHM XOJATAMCTBYIOT, UMENIM 3HaueHue s naena. K
MOCJIEIHUM OTHOCWJIMCh M T€, KOTOpPbIE OMNpPABABIBAIIM OOBUHSAEMOIO WU
cMsaryaiau ero orBeTcTBEHHOCTH (4.1 ¢1.20 VIIK PC®OCP). 3akperieHue Takoro
nonoxkenus B I'maBe 15 «XomaraiictBay YIIK P® orcyrcrByer. 3akoHOAATENb
OTPAaHUYMJICA TPEIOCTABICHUEM YYAaCTHUKAMHU IMpoOIEcca IpaBa 3asBIATh
xonaraiicTa (4.1 ¢1.119). He konkpeTusupoBano 3To nmojHoMmodue u B ['mase 21
VIIK P®, nocsmieHHONW 00IUM YCIOBUSM MPEIBAPUTEIHLHOTO PACCIICIOBAHUS.
B coorBerctBum co cr.159 VYIIK P® mnomo3speBaemMomMy, OOBHUHSEMOMY, €TO
3aIIUTHUKY, TOTEPHEBIIEMY, TPAKJIAHCKOMY HUCTIY, TPa)XAaHCKOMY OTBETUYUKY,
a paBHO MX NPEICTABUTENSIM HE MOXET OBITh OTKAa3aHO B IPOM3BOJICTBE
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CJICICTBEHHBIX JCHCTBUM, KOTJa YCTAHABJIMBAEMBIE OOCTOSTEIHCTBA MOTYT
MMETh 3HaueHue s naena. OAHAKO MPaBWIO JAaHHOM HOPMBI BCTYIAE€T B
MPOTUBOPEYHE C 4.3 3TOW K€ CTaThbH, IIE CKa3aHO, YTO B Ciydae OTKa3a
(TOJIHOTO WJIM YaCTUYHOIO) B YJOBJIETBOPEHUU XOJATalCTBa, JIMIO, BEAYyIEe
IIPOLIECC JOJDKHO BBIHECTH IIOCTAHOBJIEHME. bosee TOro, mnpoueccyaiabHbIN
3aKOH HE COIEPKUT IOJI0KEHUS, aHAJOTHYHOIO 3akperieHHoMy B cr.20 YIIK
PCO®CP. B 1o xe Bpewms, cormacHo cr. cT. 38-41 VIIK P®, cnepoBaresns,
HAYaJIbHUK CIIEJICTBEHHOT'O OTJIEJIa, OpTraH JO3HAHUA U J103HABATEb OTHECEHBI K
Y4YaCTHUKAM YTOJIOBHOTO CYJONPOU3BOJACTBA, BBICTYNAIOIIMM HAa CTOPOHE
OOBUHEHUSI.

Ha ocHoBaHuMM BBIIIEH3IIOKEHHOTO W BO H30€KaHHE JIBONCTBEHHOTO
tonkoBanuss TonoxkeHnsa 4.l c¢r.186 VIIK P® cuuraro HEOOXOIUMBIM
MPEAYyCMOTPETh TAKOE€ OCHOBAHME IIPOU3BOJICTBA KOHTPOJS W  3allucCHu
MEPErOBOPOB, KaK X0/IaTaliCTBO MOJA03PEBAEMOT0, OOBUHIEMOT0, €T0 3alUTHUKA
00 OCYIIECTBJICHHH JAaHHOTO CIEJCTBEHHOTO JEWUCTBHS B IEISAX MOJIYYCHUS
CBEJICHHI, TMOJITBEPKIAONINX HENPUYACTHOCTh JIMIA K COBEPLICHHOMY
IPECTYIUICHHIO .

[IpuMeHeHue MaHHOTO  MOJIOKEHUST BO3MOXKHO TPU  COOIIOJICHUU
CIEAYIOLIUX YCIOBHM.

1. Peanu3zanus npaa juia Ha oOpallleHHe ¢ YKa3aHHBIM X0JIaTaliCTBOM HE
MOXET OBITh IIOCTaBJIECHA B 3aBUCHUMOCTh OT KaTErOpUU COBEPIICHHOTO
MPECTYIUICHUS.

2. OcyuiecTBi€HUE JAaHHOTO IpaBa JOJDKHO BJEYb JUJII  OPraHoB
paccieioBaHUs OO0S3aHHOCTh TPHUHATHS MEpP IO TMPOU3BOJCTBY JaHHOTO
CJIEICTBEHHOIO JIEVCTBUA.

OpunnueckuM oOCHOBaHWEM JUIsl TPOBEIACHUS KOHTPOJISL W 3alUCH
MIEPErOBOPOB SIBJISIETCA XOJATANCTBO JIMIIA M IOCTAHOBIICHUE CJIEIOBATEIIS,
CaHKI[MOHUpPOBaHHOE cyAoM. [lo MoeMy MHEHUIO, B CiTyUasx, MPeAyCMOTPEHHBIX
y.2 cr.186 VIIK P®, ocyuiecTtBieHne paccMaTpuBaeMOro CJeACTBEHHOTO
JNEUCTBUSL MOXET OBbITh MPU3HAHO HATHUYECKHU JIOMYCTUMBIM TOJBKO IO
XO0JIaTalCTBY YKa3aHHBIX B 3aKOHE JIUI], KOTOPOE SBJISIETCS MOATBEPXKICHUEM HX
corjlacusi Ha OTpaHMYCHHE IpaBa Ha HEMPUKOCHOBEHHOCTh YACTHOM KU3HU U
TaiHbl cooOIIeHn. BO BCceX OCTalbHBIX CIydasX MPEJCTABIACTCS HEATUUYHBIM
BMEIIATEILCTBO B JIMUHBIC TallHBI TpakJaH Oe3 WX BojeusbsaBieHus. OgHaKo
HEOOXOJIUMO OTHAEJIBHO 3aKPEeNuTh OO0S3aHHOCTh OPraHOB MPEABAPUTEIHLHOTO

1
CHpaBC,Z[HI/IBO OTMCTHUTL, YTO QAHAJIOTHYHOC MPCIJIOKCHUC OBLIO BBICKA3aHO paHee B

nporeccyanbHol  aureparype. OmHAKO OHO HE CONPOBOXKAAIOCH HEOOXOIMMBIM
00OCHOBaHMEM M HE MOIJIO YYecTb NOJOXEeHUH, CHOPMYTUPOBAHHBIX B HOBOM
IPOIIECCYaTbHOM 3aKOHOIATENILCTBE, TAK KaK Kacalloch Mpo0IeM MPUMEHEHUS Ha MPAKTHKE
nonoxenuii cr.35' OcHOB yronoBHOro 3akoHogatenscta (CM. moapoGuee: Kommes B. O
MOPSIIKE TPOCTYIIUBAHUS TeIePOHHBIX EPeroBOpoB // 3aKOHHOCTh. — 1991. — Ne7. — C.54).
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paccieoBaHusl pa3bsCHATh YYACTHHUKAM IIPOIECCAa UX MPABO HA 3asiBIICHHE
COOTBETCTBYIOIIIETO X0/IaTaliCTBA B LIEJISIX 3AIIUThl CBOMX YaCTHBIX UHTEPECOB.

PernamMeHTHpys MNOpAIOK MPOBEACHUS KOHTPOJS W 3alMCHU IEPETOBOPOB,
3aKOHOJATENb MPSIMO YKa3zall Ha T€ KaTerOpuu JIMI], YbU IMEPEroBOPbI MOTYT
OBITh MPOCITYIIAHBI:

1) ydactHuku mpouecca (moao3peBaeMblii, OOBHHSEMBI, MOTEPIEBILINH,

CBUJICTEJIb);

2) 6Giu3KUe POJCTBEHHUKH MOTEPIICBIIETO U CBUAETEINS (CYIpyT, CyNpyra,
POAUTENH, JETH, YCBIHOBUTEIIM, YCBIHOBJICHHBIC, POJIHBIC OpaThsi U
CeCTpHl, eayiKa, 6a0dymika, BHykH (1.4 c¢1.5 YIIK P®);

3) POJICTBEHHHKM TOTEpIIEBIIEr0 M CBUAETENs (BCe WHBIE JMla, 3a
UCKJIIOUEHHUEM OJIM3KUX POJICTBEHHHMKOB, COCTOSIIKME B ponactse (1m.37
ct.5 VIIK PO);

4) Onu3Kue MOTEPIEeBIIEMY M CBHJIETENIO JiMla (MHBIE 32 WCKIIOYCHHEM
ONM3KUX POACTBEHHUKOB U POJCTBEHHUKOB JIMIA, COCTOSIINE B
CBOMCTBE C MOTEPIEBIIMM M CBHJETENIEM, a TaKXKe JIHMIa, >KU3Hb,
310pOBbE, OJAaromojiydyue KOTOPBIX JOPOTH MOTEPHEeBIIEMY WIIU
CBHUJICTEIIIO B CHIJIY CJIOXKHMBIIMXCS JTUYHBIX oTHOmeHud (m.3 cr.5 YIIK
PO);

5) uHBIE JHIlAa, KOTOpbIE MOTYT O00JIalaTh CBEICHUSIMHU, HUMEIOIIUMHU
3Ha4YCeHUE IS JIeTa.

C ydeTroM TOro, 4TO JHIA, NEPEUYUCICHHBIC BBINIC (3a HCKIIOYCHUEM
YYaCTHUKOB TIPOIECCa), OKa3bIBAIOTCS BOBJICUEHHBIMU B c(epy yrojoBHO-
IpOLIECCYaIbHBIX OTHOUIEHUH, TpeOyIOTCS JOMOJHUTEIbHBIE TapaHTHH ISt
COOJIIOJIEHUsI MpaB M CBOOOJ TaKUX TIpakJaH, a paBHO — g oOecredeHus
3aKOHHOTO ¥ 0OOCHOBAHHOT'O UX OTPAHUYCHHUS.

C y4eToMm BBIIEU3NI0KEHHOTO, JyMalo, CIEAyeT U3MEHUTh COAEp:KaHue 1.7
cT.186 VIIK P®. Ee HblHEmHsS peAakius JA€T OCHOBAaHUS YTBEPXKAATh, 4TO
OCMOTp U TpociyluBaHue (oHOTpaMMbl 3a(UKCUPOBAHHBIX IEPETOBOPOB
MOT'YT OBITh NMPOBEJICHBI B OTCYTCTBUE JIUI, YbH MEPErOBOPHI 3anucanbl. boiee
TOrO, y4acTHe IMOHATHIX, UCXOJs M3 CMbICIa YKAa3aHHOW HOPMBI, TpeOyercs
TOJIBKO HAa MOMEHT COCTAaBJICHHMSI MPOTOKOJIA CIIEICTBEHHOro neuctBusa: «O
pe3yibTatax oOCMOTpa M MPOCIyIIUBaHUA (POHOrpaMMBI CJEAOBaTEelb C
y4acCTUEM IMOHATHIX M MPU HEOOXOJUMOCTH CHELUUAIIMCTA, & TaKXKe JIUI, YbH
TeneOHHBIE W MHBIE TEPETOBOPHI  3allMCaHbl, COCTABISET MPOTOKOID.
HaneHeitmee coaepxkanue 1.7 cr.186 YIIK P®, 3akperuidioniero npaBo JIuil,
y4acTBOBABIIMX B OCMOTPE W MPOCITYIIMBaHUMU (HPOHOTPAMMBI, M3JlaraTh CBOU
3aMeuYaHusl K MPOTOKOIY, HE BHOCUT SICHOCTH B pEIIEHHUE MpOOJIeMbl, T.K.
OMHPACTCS HA PaHee U3JI0KEHHYIO (DOPMYIUPOBKY U JIOMOJIHSET €€.

Takum 00pa3oM, penakius JaHHOW HOPMBI JIOJDKHA BBITISANIETh, Kak
MPEACTaBISCTCS, CleaylommM oopasom: «OcMOTp U MPOCITYHIUBAHUE
(hoHOTpaMMBI TIEPETOBOPOB CJICIOBATENH OCYIIECTBISET C YIACTHEM MOHSATHIX, a
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TaK)Ke JIMI, 4YbU TeIe(QOHHBIE U WHBIC TIEPETrOBOPHI 3alUCaHbl, W TPH
HEOOXOJMMOCTH CHEIUAINCTa C COCTABJICHHEM TMpOToKoja. B mpoTokoie
JI0JI’KHA OBITH JOCIOBHO M3JI0’KEHA Ta 9acTh (JOHOTPAMMBbI, KOTOpast, 10 MHEHUIO
cienoBaTeNsi, MMEET OTHOIIEHHWE K JIaHHOMY yrojioBHoMmy geny. Jluna,
Y4aCTBOBABIITNE B OCMOTPE M MPOCIYIIMBAHUU (DOHOTPAMMBI, BIIPABE B TOM K€
MPOTOKOJIE WK OTACIBHO U3JI0KUTh CBOU 3aMEUaHUSI K TPOTOKOIIY».

HesiBka nuila, 4bM MEpPEroBOPhI OBLIM MPOCITYIIAHBI, MOXKET B JlaJbHEUIIIEM
MOBJIEYb HEAOMYCTUMOCTh IOJYYEHHOIO0 BEUIECTBEHHOTO J0Ka3aTesIbCTBA.
[TosToMy mpencTaBiisieTCsi BO3MOKHBIM BHECEHHE HEOOXOJUMbBIX U3MEHEHUU B
MHCTUTYT MPUBOJA U MPENOCTABICHUE CIEA0BATEIO MpPaBa MOABEPTHYThH JIUIIO,
YbU MEPEroBOPhI OBLIM MPOCITYLIaHbl, TPUHYIUTEIHHOMY MPUBOJY, KOT/a OHO
JO0OpPOBOJILHO HE SBJSETCS IO BBI30BAM, I YYacTHsl B CJIEICTBEHHOM
nericteun. B coorBercTBuu ¢ 4.2 c¢T.111 YIIK P® npuBoa paccmarpuBaeTcst Kak
MHasi Mepa IMpPOIECCyalbHOTO NPUHYXACHUS M MPUMEHSETCS K Yy4YaCTHUKAM
mpoliecca B clydasx MX HEsBKH 0e3 yBakuTenbHbIX mpuuuH (4.1 cr.113 VIIK
P®). Taxkoit moaxon, 6ecciopHo, He OyneT MPOTUBOPEYUTH MPOBO3TIANICHHBIM
YTOJIOBHO-IIPOIIECCYaAIbHBIM MPUHIIMIIAM, €CIIH, KaK YK€ ObLIO OTMEUEHO paHee,
JIUI, YbM MEPETOBOPHI MPOCITYIIUBAIOTCS U HE 00JIaal0UX MPOLECCYATbHBIMU
npaBaMu U OOA3aHHOCTSAMH, BKJIIOYUTH B TPYNIy YYaCTHUKOB, BOBJICYEHHBIX B
YI'OJIOBHBIH IIpOLIECC.

Ha wmo# B3risig, OpuCyTCTBUE B CIEACTBEHHOM JEWCTBUM HETJIACHBIX
MOMEHTOB HE TMO3BOJIIET TOBOPUTH O HPABCTBEHHOM XapaKTepe COMyTCTBYIOIEH
€ro MPOBEJCHUIO NPOLECCYABHOW AEATENbHOCTH. B CBSI3W C 3TUM clienyer
cornacutbcsi ¢ FO.M. CrenoBckuM, yTBEpXkKIABIIMM, YTO 3aKOHOJATEIBbHOE
OTpaHUYCHHE TPAKIAHCKUX INPaB U CBOOOJ JOJDKHO 001anaTh CBOHCTBOM
dbopManbHON OINpPEeICHHOCTH, T.€. YCTaHABIMBA€Mble OTPAHUYCHUS JIOJDKHBI
ObITh YETKUMU U TIOHATHBIMH, a CaMa HOpMa HE JOJDKHA JIOMYyCKaTh
TIPOU3BOJIBHOTO TOMKOBAHMS .

Takum 00pazoM, 3THKA MAHHOTO CJIEICTBEHHOTO ICHCTBUS OMPEISISICTCS
€ro JCTAJIbHOM perjamMeHTalued, 4YeTKol (ukcanueid B IpoleccyalbHbIX
JOKYMEHTaX, TapaHTUSMHA 3aKOHHOCTH ¥ OOOCHOBAaHHOCTH OTpPaHUYCHUS
KOHCTUTYLIMOHHBIX TMpaB TpPaXJaH, a TaKXKe COPa3MEPHOCTHIO TaKOIO
OTPAaHHUYCHHS C TOCTABICHHBIMU LIEIIMH".

! Cm.: CrenoBeknii FO.U. Vkas. cou. — C.413-414.

20 HEOOXOIUMOCTH YETKOW 3aKOHOAATCIIbHOW pErjlaMeHTAIlMK KOHTPOJIS W 3arucHh
neperoBopoB cMm. mnoapoOHee: KospipeB ['. JlokymMeHTHpOBaHHE NPOCITYIIUBAHUA |
3BYKO3aIMCH TeNe(OHHBIX M WHBIX MeperoBopoB // 3akoHHOCTb. — 1993. — Ne4, — C.35;
[emkoB M. IIpocnymuBanue u 3JeKTPOHHOE HaOmMoneHue B yroioBHoM nporecce CILIA //
Poccuiickas roctuims. — 1997. — Ned. — C.56.
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HanoxkeHnue apecra Ha NOYTOBO-TeJIerpaHbIe OTHPABJICHMS,
HX OCMOTP M BbIeMKa

B ommumne ot cr.174 VYIIK PCOCP, nopsaok mNpous3BOJICTBA 3TOrO
cineactBeHHoro gaedcteusi B YIIK permamentupoBan Oonee mnojapoOHo. B
YaCTHOCTH, 3aKOHOJATENIb 3aKPENUJ YCJIOBHS HAJIOKEHHUSI apecTa Ha MOYTOBO-
TenerpadHyr0 KOPPECHOHJEHUWI0O — HalW4Yhe JIOCTATOYHBIX OCHOBAHMM
1oJiaraTh, YTO MPEAMETHI, JOKYMEHTBI WU CBEIEHUS, UMEIOIINE 3HAUCHHUE /IS
Jesa, MOTYT COJAEpKaTbCid B IOYTOBO-TENErpaQHBIX OTHPABICHUSIX JUOO
tenerpammax win paguorpammax (4.1 ct.185). Kak IIpoekt Nel, Tak u [Ipoekt
No2 ananormynpiM 00pa3oM (DUKCUPOBAIM OCHOBAHHME OTPAHWYCHUS TMpaBa
TpaXJIaH Ha TalHy OTHpPaBICHUNA M COOOIICHWH, HO HECKOJIbKO B WHOM
peIaKIuu.

Bmecte ¢ Tem, Takas QopMynHMpoBKa SIBISETCA PACIUIBIBYATOM UM HE
MO3BOJIIET YETKO BBIACIHTH 1IEJIA, MpecielyeMble HaJIOKEHHUEM apecTa Ha
MOYTOBO-TEJIETPa(pHYI0 KOPPECIOHACHLMIO, €€ OCMOTPOM U TOCJeaAyIouIe
BBIEMKON. B 3TOM CBs3m cienyer cormacuteea ¢ M.B. CmonbkoBOM, KOTOpas
BBIJCNIAIA CJEAYIOIIME LEeIM OCYIIECTBICHUS JAaHHOIO  CIEJCTBEHHOI'O
NEUCTBUS:

1. Ilomydyenwe wuH(OpMaUU  [10KAa3aTEIbCTBEHHOTO  XapakTepa o
MPECTYIUICHUH, €ro Yy4YacTHUKAaX, MECTaX COKPBITHS OpyIud U OOBEKTOB
MPECTYITHON AEATEIbHOCTH.

2. BpeMeHnHoe  mpekpalleHue ~— MEepernucKd  MEXIy  OOBUHSEMBIM
(mogo3peBaeMbIM) M JIPYTUMHU JIMIIAMHU I MIPECEUYECHUs] MPECTYMHBIX CBA3EH
MEXIy HUMHU.

3. Po3bIck ckprIBIIErocs 0OBUHIEMOTO (ITOA03PEBAEMOTO0).

4. OOecrieyeHHE HAJOXKEHMUS apecta Ha HMYIIECTBO OOBHHSIEMOTO
(110/103peBaEMOr0) B BHIE JCHEKHBIX IEPEBOJIOB, OCHLIOK .

Hu B VIIK PCOCP, HM B HOBOM IpOLECCYaTbHOM 3aKOHE HE YKa3aH Kpyr
JIMII, HA YbI0 KOPPECTIOHACHIIMIO MOXET ObITh HajoXkeH apecT. Ha moil B3z,
UCXOJl M3 Ha3HAYEHUs JaHHOI'O CIIEJICTBEHHOI'O JEWCTBUS M LEJNel ero
OCYULIECTBJIEHUS, @ TaKK€ PYKOBOJCTBYSACH TpPEOOBAaHUSMU HPABCTBEHHOCTH,
CJIeIOBaTEIb MOXET HAJIOXHUTh apecT, OCMOTPETh M HU3bITh IOYTOBO-
TenerpadHyro KOPPECHOHJICHUHUIO JIMLA, T0JI03PEBAEMOI0 MM OOBHUHSEMOIO B
COBEpIIEHUU MpecTyIUieHus. B TakoM acnekTe CUMTar BO3MOKHBIM BHECEHUE
u3MeHeHuit B 4.3 ct.185 VIIK P®, nepeuuncnstomeit 00CTOATEIbCTBA, KOTOPHIC
JOJKHBI HAMTH CBOE OTPAXKEHUE B XOJATANCTBE CIIEIOBATEIS, B YACTH YKa3aHUs
He Tosibko MO o00BHUHSIEMOTO (110/103pEBAEMOTr0, MOJCYAUMOTI0), SBIISIOIIETOCS
OTHPABUTEIEM, HO U TOJIy4aTelIeM KOPPECHOHACHIIMU. YKa3aHHbIE U3MEHEHUS
MO3BOJISIT, C OJTHOM CTOPOHBI, N30€KaTh OTPAaHUYCHUS TIpaBa TPaXkJIaH Ha TallHY

" Cm.: CmonbkoBa U.B. [Tpobnembl OXpaHsAeMOil 3aKOHOM TaifHbI B yTOJIOBHOM IIPOLIECCE. ... —
C.163.
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MIEPENUCKH, B OTHOLICHHMM KOTOPBIX HE OCYLIECTBISAETCS YIOJOBHOIO
IpeciieIOBaHusl, a, C APYrOW CTOPOHBI, OCMATPUBATh, & TAKXKE H3bIMATh HE
TOJIBKO OTIPABJICHUS, UCXOIAIINE OT JIULA, HO U ITPEIHA3HAYECHHBIE JJIS1 HETO.

Takum o00pa3zom, cienyer KOHCTaTUPOBAaTh, YTO OCHOBHOW TapaHTHEW
MPUJIAHUSL ITUYHOTO XapakTepa YroJIOBHO-IPOLECCYATBHON JIEATEIbHOCTH
ABJISICTCS JETalIbHAs PErJIaMEeHTAlNs TPOU3BOACTBA CIEACTBEHHBIX JECUCTBUMN.

K coxanenuto, B HACcToOsllleE BpeMs, YaCTUYHOE HOPMATHUBHOE
YPEryJIMPOBAHUE STUUYECKUX CTOPOH NEATEIBHOCTH JIMIA, BEIYLIEro IMpoLece,
KacaeTcsl TOJIbKO TEX TPaXKIaH, KOTOPbIE HAAEIEHBI MPOLECCYATbHBIM CTATyCOM
(morepnesuiero, 0OBUHSIEMOT0, MOI03PEBAEMOI0 U T.II.). DTO MOATBEPKIAETCA,
B YaCTHOCTH, nojioxenueM 4.1 c1.9 YIIK PO, rae ckazaHo o HEOMYCTUMOCTHU
OCYUIECTBJICHUSI JEHCTBUN, MPUHATUSA pEUICHUN W JOMyILIEHUs OOpalleHus,
YHIKAIOMIMX YECTh  YYACTHMKA YTrOJOBHOIO CYIONPOU3BOACTBA. 3arper
IPUMEHECHUSI  HACWJIMS, IIBITOK, JPYrOro  YHIJKAIOLIETO  YeJIOBEUYECKOE
JOCTOMHCTBO  oOOpamieHuss mo cmbicny 4.2 cr.9 VIIK PO Takxke
pacnpoCTpaHseTcsl TOJIBKO HAa YYACTHUKOB YTOJIOBHOIO Ipouecca. Bo3noxeHue
Ha OpraHbl M WX JOJDKHOCTHBIX JIWII, HAJEICHHBIX BIACTHBHIMU (DYHKIMSIMHU B
npoiiecce, OOSI3aHHOCTH MO OOECIEYEHUI0 BO3MOXHOCTH OCYIIECTBICHUS
MPEIOCTABIEHHBIX  IPaB  KAacAaeTCid  HMCKIYUTEIBHO  MOJ03PEBAEMOTO,
0OBUHSEMOT0, MOTEPIIEBIIETO, TPAXKIAHCKOTO UCTIA, TPAXIAHCKOTO OTBETUHKA,
a TaKXKe JPYIMX YYacTHUKOB Iiponecca. Takoe y3Koe IEeUCTBUE YTOJOBHO-
MPOIECCYyalbHBIX MPUHIMIIOB MPOTUBOPEUUT HPABCTBEHHBIM TPEOOBAHUSIM,
NOJIyYMBIINM 3aKOHOAaTelnbHOE 3akpemieHne B KoHctutynum PO, a takke
o011IeMy Ha3HAYEHUIO YTOJOBHOTO MPOIECCa, COCTOALIEMY B 3aIUTE JTUYHOCTH
OT HE3aKOHHOTO0 WJIM HEOOOCHOBAHHOTO OTpaHUYEHHUS €€ MpaB M CBOOO/I.
CrnenoBaTenbHO, TapaHTUU STHKUA TPOU3BOJACTBA CIIEJCTBEHHBIX JIEUCTBUUI
YCTaHABJIMBAIOTCS MOJOKEHUSIMH, 3adukcupoBaHHbiMU B KoHncturynuu PO, a
TaK)K€ B HOpPMax MeEXAyHapoaHoro IpaBa. K coxalleHHI0, HEKOTOpbIE
MOJIOKEeHUST  (peepalibHOrO0  YTrOJOBHO-IPOLIECCYAIBHOTO  3aKOHOAATENHCTBA
MPOTUBOPEYAT KOHCTUTYLIMOHHBIM TPEOOBAHUSIM, TaK KaK CY>KalOT COCTaB JIHII,
Ha KOTOPBIX JOJIKHBI pacrpocTpaHsaTbcss uX TpeboBaHusi B  cdepe
OCYIIECTBIICHUS POU3BOJICTBA MO YTOJIOBHBIM JI€JIAM.

Bwmecte ¢ TemM, HpaBCTBEHHOE COJIEpKaHUE JACHUCTBYIOIIUX 3aKOHOB CaMoO T10
cebe He MPUAACT MPOIECCyaTbHON ACATEILHOCTH dTUYHOTO XapaKTepa, TaK Kak
«3aKOHBI, 3alIMIIAIOIINE YEJIOBEKa, NCKIApUPYIOIINE €r0 MpaBa, HE JOCTUTHYT

. HY’)KHOTO pe3yJjbTaTa, €Clid He JTOOMBAThCA €ro UCHOJHEHHUS.... TOIbKO TOT
ATOro JO0OMBAeTCs ¢ HAWIYYIIMM PE3yJbTaTOM, KTO BCEM CBOUM CYIIIECTBOM
CHOCOOEH  JI0Ka3aTh BBICOKYIO HPABCTBEHHOCTb CBOMX YOEXICHUU U
TpeGoBaHMID» .

! [ur. 110: Ceprees B.1. HpaBcTBeHHas no3uius aJBOKara — 3aJI0T ycIliexa B 3alUTE JIOAEH
// FOpucer. — 2000. — Ne4. — C.13.
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B 3701 cBA3M HEOOXOIMMO OTMETHUTh, YTO IOBEIEHHUE JOJKHOCTHBIX JIMII
OpraHOB IPEABAPUTEIBHOTO pACCICAOBAHMS IIPU  OCYLICCTBICHHUM HUMHU
CJIICICTBEHHBIX JIEUCTBUU HE SIBIACTCS NMPEIMETOM IIPABOBOIO PEryJIMPOBAHUS.
Bce Bonpockl npuiaHus NOBEAEHHUIO CYyOBEKTOB YTOJIOBHOIO CYJONPOU3BO/ICTBA
HPaBCTBEHHOI'O XapakTepa peryJupyrTCs HUCKIIOUUTEIbHO TpeOOBaHUSAMU,
YCTaHaBIMBAEMbIMH B paMKax Mpo¢deCCHOHATBHON ITHKH.



