I')TABA 1. OBIIIAA XAPAKTEPUCTHUKA HPABCTBEHHBIX
HAYAJI YT'OJIOBHOI'O CYAOITPOU3BOJACTBA
HA CTAIUUA ITPEABAPUTEJIBHOI'O PACCJIEJOBAHMUSA

§ 1. IlonsiTHE M CTPYKTYpPAa HPABCTBEHHOCTH. 3HAYEHHE 3JIEMEHTOB
HPaBCTBEHHOCTH HA CTAIMHU MPeIBAPUTEIBLHOI0 pacciieJ0BAHNUS

OObEKTUBHBIE YCIOBUSA OBITHS ONPEIEISIOT HEOOXOAUMOCTh H3yYEHHUS
OTUYECKUX  AaCIEKTOB IIOCTYNKOB, SBIIEHWM, OTHOIIEHWM B PpEajJbHOU
EHCTBUTENBHOCTH, YTO HAXOJUT CBOE IMPOSBICHNE KaK B (HIoco(CKoii', TaK u
B IOPUIMYECKON yueOHOM TepaType’.

HecMoTpst Ha cToib pa3HOCTOPOHHEE U IIyOOKOE OCBEIICHHE YUYEHBIMU
BOIIPOCOB  HPAaBCTBEHHOI'O IMOPSJIKA, HEKOTOPbIE AaCIEKThl IMO-NPEKHEMY
ABJIIFOTCS. TUCKYCCUOHHBIMU. TaK, ydeHble IO-pa3HOMY pELIalOT BOIPOC O TOM,
SBJISIFOTCS JIU TIOHATHSI «HPABCTBEHHOCTb» U «MOpPab)» UIACHTUYHBIMU, WIIHA KE
Ka)KJI0€ U3 HUX HeceT B ce0e Celu(pUUEecKy0 CMBICIIOBYIO HATPY3KY.

CymiecTByeT MHEHHME, COINIACHO KOTOPOMY  YKa3aHHbIE  MOHATHS
paznuyaroTcsi. B COOTBETCTBUM € HHM MOpalb pacCMaTpUBaeTCAd Kak
COBOKYNHOCTh HOpPM, IpaBHJ NOBEAEHUS OCO0Oro poja, IEHCTBYIOLIUX B
oOmiecTBe (T.e. MOpayib XapaktepusyeT (opmbl TpeOOBaHUS OINPEIEICHHOTO
MOBEJCHUS), @ HPABCTBEHHOCTh BBICTYIIAE€T KaK XapaKTEPUCTHUKA COAEpKaHUs
TAKOro TPeGOBAHUS .

OpHako, Ha MOM B3IUIAJ, CIEAYET COIJIACUThCS C BBICKA3aHHBIM KaK B
dmiocodpekoii’, Tak M B IpaBOBOM IMTEpaType’ MHEHHEM O CIUHCTBE
CMBICJIOBOTO  COAEPKAHUS PACCMATPUBAEMBIX JTHYECKHX KaTeropuil. B

' Cm.: TyceitnoB A.A. Dtuka / A.A. T'yceiinos, P.I. AnpecsH. — M.: Taprapuka, 1998;
bykpees B.M. Dtuka mpaBa: OT HCTOKOB 3TUKH W TpaBa K MupoBo33penuio / B.W. Bykpees,
N.H. Pumckas. — M.: FOpaiit, 1998.

2 Cm.: Anexcees C.C. l'ocymapctBo m mpaBo. — M.: KOpua. mwurt., 1994. — C.50-51.;
[IpodeccronanpHast 3THKAa COTPYIHUKOB IPAaBOOXpPAHHUTENbHBIX opraHoB.— M.: Iut-M,
1998; VYronoHo-mporeccyanbHoe mpaBo Poccuiickoit ®deneparuu / OtB. pen. IL.A.
Jlynunckas. — M.: FOpuct, 2000. — C.68-72.; SxynoB P.X. YromoBHeli nponecc.— M.:
3epuano, 1999. — C.24-27.

> Cm. mozmpo6buee: Jlasytnna I'.B. TIpodeccHonanbHas 3THKA KypHAIHCTA. — M.: ACIeKT
Ipecc, 2000. — C.46; Tuxonpasor I0.B. OcHoBbl punocopuu npaBa. — M.: Bectauk, 1997.
—C.402-403.

* Cwm.: JIpo6runxuit O.T. TIpo6iems! HpasctBenHoCTH. — M.: Hayka, 1977.

> Cwm.: Benkun P.C. KpuMuMHATHCTHKA: MPOGIEMBI CETOAHSALIHErO IHS. 3710001HCBHBIC
BOIPOCKHI poccuiickol kpumuHaiauctuku. — M.: Hopma, 2001. — C.91; Komuccapos B.U.
Hayunble, HpaBCTBEHHBIE U IIPABOBBIE OCHOBBI CJIECACTBEHHOM TaKTUKU. Jluc. ... KaHZ.
opua. Hayk. — M., 1977. — C.90; Maryzos H.M. Conumanucrudeckoe mnpaBo U
KOMMYHHMCTHYECKasi MOpajlb B X B3aumojeicTeuu. — Caparos: M3a-so Capar. yH-Ta, 1969.
- C.24.



COBPEMEHHBIX (PHIIOCOPCKUX CIIOBApsiX, KaKk W B CJIOBAPAX PYCCKOTO S3bIKa
MOPAJTh TAKIKE PACCMATPUBACTCS KAK CHHOHHM HPABCTBEHHOCTH .

B nonb3y yka3aHHOrO COOTHOUIEHUS MOPAJId U HPABCTBEHHOCTH F'OBOPUT U
MPOUCXOXKJCHUE JTUX TMOHATUM: CJIOBO JPEBHEPUMCKOIO MPOUCXOKIACHUS
«mores» U3HAYaIbHO UMEJIO CMBICIIOBYIO HAarpy3Ky, aHAJIOTUYHYIO CJIaBIHCKOMY
OIIPE/ICIICHHIO HPABCTBEHHOCTH .

C y4eToM U3JI0KEHHOT0, JaHHBIE MOHATHUS OYyyT UCIOJIL30BaThCA B paboTe
KaK UMEIOIIME OJMHAKOBOE CMBICIIOBOE 3HAUCHUE.

N30upasi HpaBCTBEHHOCTh (MOpajib) MPEAMETOM CBOEro HCCIEAOBaHUS,
y4eHbIe, KaK MPaBUJIO, U3YyYarOT OTACIbHBIC CTOPOHBI YKa3aHHON ATHYECKOU
KaTeropuu. AHalW3 CYIIECTBYIOIIUX TEOPETHYECKUX pPa3pabOTOK IMO3BOJISET
CHUCTEMATU3UPOBATh X OIpPEJIEICHHBIM 00pa3oM.

Bo-nepBbIX, IpeAMETOM HU3Y4YE€HHUs BBICTYNAET MPHUPOJA HPABCTBEHHOCTH,
KOTOpasi  IIO3HAaeTcs  4Yepe3 ee  mOpoucxoxiaeHue. Tak,  COINIacHO
HaTypaJIMCTUYECKOMY €ro MOHUMAHHUIO, MOpajib €CThb NPUPOJHOE SBJICHUE U
BPOXKIEHHOE KauyeCTBO 4YeJIOBEKa. B COOTBETCTBHM C pPalMOHAIUCTUYECKUM
MOJIX0JA0M K (PeHOMEHY HPABCTBEHHOCTH €€ PacCMAaTPUBAIOT KaK M300peTeHUE
YeJI0BEYECKOro pasyma. Pelnurno3noe noHMMaHWe MOpall OCHOBBIBAETCS Ha €€
00XXECTBEHHOU MPUPOJIC M TAHHOCTH «CBBIMIe». M, HAKOHEI, CYIITHOCTh MOPAH
MOXHO PaCKpBITh 4Y€pe3 €€ YHUKAIbHOCTh W HECBOAMMOCTH K KaKOMY-JIHOO
SIBJICHUIO WJIH O0BSICHEHHIO (YHUKAIUCTHYECKOE TOHUMAHHE)’ .

JlymaeTcs, 4TO KaXK/IbIi U3 TaHHBIX MOJAX0/I0B PACKPHIBAET JIUIIIb OTJEIbHbIC
CTOPOHBI TpeJAMeTa dTHYECKON Hayku. [loaToMy BCe OHM B KaKOW-TO CTENEHU
BEPHBI, HO HE a0COJTIOTHBI U HE UCUEPITBIBAIOIIIH.

Bo-BTOphIX, HCClenOBaHME HPABCTBEHHOCTH  OCYIIECTBIACTCS  4Yepe3
OMMUCAHUE €€ CTPYKTYpbl, T.K. HEBO3MOKHO JaTh MOJIHYI0 M HCUEPIIBIBAIOIILYIO
XapaKTEePUCTUKY CYIIHOCTH pacCMaTpUBAEMOW KaTETOPUH B OTPHIBE OT PELICHUS
BoIpoca 00 ee CTpyKType. YKa3aHHBIM MOJIXO0J] K M3YUYCHHIO HPaBCTBEHHOCTH
TaKXKe XapaKTEePU3yeTcsi MHOTO00Opa3ueM NpOsBICHUH.

B npoueccyanbHoOl nuTepaType MOJYYHIO PACHpOCTpPAHEHUE MOHUMAHUE
HPABCTBEHHOCTH KaK OJHOH W3 (opM oOIiecTBEHHOro co3Hauus. Ha Mo
B3IUISI/I, TAKO€ TOHUMAHKE HPABCTBEHHOCTU HE B MOJHOM MEpe OTpakaeT BCe
MPUCYIIUE € crenu(pUuYEcKre YepThl, T.K. MPUBOJUT K OTOXKECTBICHUIO €€ C

" Oxeros C.W. TonkoBbIil CIOBaph PyCCKOro si3bika. — M.: A3GykoBHuK, 1999. — C.365.;
CoBpeMenHbI punocodckuii cioBaps pycckoro sizpika. — Jlonnon, ®pankdypr-Ha-Maiine,
[Mapmwxk, JlrokcemOypr, MockBa, Munck: [TAPAITPUHT, 1998. — C.516-517.; CnoBaps
pycckoro s3bika. B 4 1. T.2. — M.: Pycckuii 5361k, [Tonmurpadpecypcesr, 1999. — C.298, 513.;
dunocodckuii FHIMKIONEANYECKU# cnoBaps. — M.: UHOPA M, 1998. — C.277.

? Cm. mozpoGHree: ITpodeccronanbrast tuka ... — C.11.

e nojxpobHee: Mopanb u 3THYeckas Teopus. HekoTopble akTyanbHble poOiaeMbl— M.:
Hayka, 1974. — C.239.

* Cm., manp.: Crporoua M.C. CyneGuas sThka, ee mpeamer u cymmHocTs // CoBeTckoe
rocyaapctBo u mpaBo. — 1971. — Nel2. — C.89.



HPAaBCTBEHHBIM CO3HAaHUEM, B TO BpPEMS KAaK B CTPYKTYp€ HPABCTBEHHOCTHU
MOYHO BBIICJINTh U UHBIE €€ COCTABJISIOIINE.

CormacHo Jpyro TOYKE 3pEHHMSI HPABCTBEHHOCTh IUpe  (POpMBI
OOIIECTBEHHOTO CO3HAHUS W BKJIIOYaCT B CeOS B KA4eCTBE CTPYKTYPHBIX
AJIEMEHTOB HE TOJBKO HPABCTBEHHOE CO3HAHUE, HO W OMNPEACIICHHBIN BUJ
OOIIIECTBEHHBIX OTHOIIECHHUI, a TAK)KE ITIOBEICHHE Jnoz[eﬁl.

Pacmupsst ObiTuiiHy10 chepy HpaBcTBeHHOCTH, B.D. 3p10KO0BEIl YIIOMUHAET
Hapsily C TIOBEJEHUEM U OTHOILICHHEM, KaK »JJIEMEHTAMH CTPYKTYphI
HPABCTBEHHOCTH, CIIE OUH ¢ KOMIIOHEHT — JCSTEIBHOCTD .

VYyensbie-1paBoBe/bl, HANIPOTHUB, OOJIbIlIEE BHUMAHHUE YICISIIOT OIMHMCAHHIO
CyOBEeKTUBHOM cepbl HDAaBCTBEHHOCTH, pacCMaTpUBasi €€ He TOJIbKO Kak ¢hopMmy
OOIIECTBEHHOI'O CO3HAHMS, HO M KaK CaMOCO3HaHWE, a B 00JacTh OBITHUS B
KA4eCTBE COCTABIIONICH CTPYKTYPhl HDABCTBEHHOCTH BKIIOYAIOT IPAKTHKY .

W, HakoHel, elle OJHWH MOJXO0J K MOHUMAaHHI HPABCTBEHHOCTHU YEpe3
PACKpBITHE €€ CTPYKTYPbI 3aKIIF0UYAETCS B BbIICJICHUM HPABCTBEHHOI'O CO3HAHUS,
HPABCTBEHHOMN [IEATEIbHOCTH M HPABCTBEHHBIX OTHOILICHUI KAaK CTPYKTYPHBIX
3JIEMEHTOB HPABCTBEHHOCTH .

Cornamasice B 1I€JIOM C TE€M, UYTO HPABCTBEHHOCTb, KaK COBEPILEHHO
obocHoBanHo oTmeuan B.®D. 3piOkoBer, oObemieT Kak cdepy ObITHA, TaK U
cdepy CO3HaHHS, CUATAI0 HEOOXOAMMBIM OONee MMOAPOOHO OCTAHOBUTHCS Ha
COOTHOIIEGHUM  TaKUX  TOHSATUM, KaK  «IEATEIbHOCTBY,  «IPAKTUKA,
«TOBEJICHUE», KOTOPhIE B PA3IUYHBIX KOMOWHAIMSX BBIJCISIOTCS B KayeCTBE
OJIHOTO U3 3JIEMEHTOB, 00PA3yIOIIMX HPABCTBEHHOCTb.

AHanmu3 cojJep)kaHus YKa3aHHBIX TOHSTHM TMO3BOJISIET YTBEpPXAaTh, 4YTO
BbIICJICHHE B KAueCTBE CaMOCTOSITENIbHBIX DJIEMEHTOB HPaBCTBEHHOCTHU
NESATEIbHOCTA W MPAKTUKA HOCUT YCJIOBHBIM XapakTep. DTO HaXOJIUT CBOE
OTPaXXEHHE, MPEXJIE BCEro, B CYUIECTBYIOIIMX CIIOBAPSIX PYCCKOrO $3bIKa, a
TaK)Xe€ B COBPEMEHHBIX (PMIOCOPCKHUX CIIOBAPSX, B KOTOPHIX, C OJJHON CTOPOHBI,
JAETCA JTUMOJIOTMYECKOE OINMCAHME YKA3aHHBIX MOHSITUM («IIpakTUKa — OT
IPEYECKOr0 — JIEATEeIbHBIN'), 4, C APYroil CTOPOHBI, YKAa3bIBACTCS HA HX
TO/IECTBEHHOCTD (IIPAKTUKA — BCSI COBOKYITHOCTD ACSTEIBHOCTH JIFOACH. .. ).

U'Cm.: Ilmxua A.®. XX Bek u MOpaJIbHBIE IIEHHOCTH 4yenoBeuecTBa. / A.@. umkun, K.A.
[IBapuman. — M.: Msicb, 1967. — C.20,21.

2 Cwm.: 3p10k0Ben B.®. [Ipoucxoxaenue apaBcTBeHHOCTH. — M.: [Tomutuzgat, 1974. — C.9-23.

3 Cwm.: Tpodpeccronanphas s1uka ... — C. 30.

* Cwm.: VronoBHBI nponecc / Ilog pen. B.II. boxseBa. — M.: Cmapk, 2000. — C.17;
MockanskoBa T.H. HpaBcTBeHHBIE  OCHOBBI ~ YrOJOBHOro  Ipouecca  (cranus
MpeBApHUTEIILHOTO pacciefoBaHus). ABroped. IuC.... d.-pa pua. Hayk. — M., 1997. —
C.15; Mopansb u atnueckas reopus. ... — C.16.

> Cm.: 3wi6koBen B.®. Ykas. cou. — C.9-23.

' Cm., manp.: CoBpeMeHHbIit punocopekuii cnoBaps. ... — C.691.

? Oxeros C.1. ToakoBblit CJIOBaphb PyCCKOro sizbika. ... — C.578.



CpaBHUMBasi CMBICJIIOBOE COJIEPKAHUE TAKUX MOHATHUH, KaK «AEATEIbHOCTb» U
«TOBEJICHUE», HEOOXOJMMO COIJIACUTBHCS C WX BBIJCICHHEM B KayeCTBE
CaMOCTOSITEIBHBIX CTPYKTYPHBIX 3JIEMEHTOB HPAaBCTBEHHOCTH. KoHeuHO, ux
pa3rpaHUYEHUE B OIPEICICHHOM MEpe HOCHUT YCJIOBHBIA XapakTep, OJHAKO
CMEIIICHUE COJEPKAHUS JAHHBIX MOHSATHUM CIEAYyET MPU3HATHh HENMPABOMEPHBIM.
Bo-nepBbix, paccMaTpuBasi OBeICHUE Kak 00pa3 >KU3HU, Mbl MOKEM BbIJICTUTh
B €ro CTPYKType Kak JeHCTBUS, TaKk W O€3JeHCTBUS, B TO BpeMsl, Kak
NESATEeLHOCTD MOJIpa3yMeBaeT aKTUBHOCTh CyOBbEKTa, T.K. BCET/1a HalpaBjeHa Ha
npeoOpa3oBaHUE OKpYKAIOIIEH JeWCTBUTEILHOCTU. BO-BTOpPBIX, B OCHOBE
MOBEACHUS JMIA MOTYT JIeKaTh HPABCTBEHHbIC YOEKICHHS, OTIUYHBIE OT TeX,
KOTOpBIE JETEPMUHUPYIOT BBIOOp OMNPEIEICHHOTO BHUIA JAESITEIbHOCTH. B-
TPETbUX, B OTJIMYHE OT HPABCTBEHHOM JEATEIBbHOCTH KaK »dJEMEHTa
HPABCTBEHHOCTH, HE CJIEAYyeT BO BCEX CIIy4yasx OOYCIOBJIMBATH OMPEICICHHOE
MOBEACHHUE JINIA JOCTUKEHUEM HPABCTBEHHOW LIEIH.

HecmoTpst Ha TO, YTO [EATEIBHOCTh, KaK H JII000O€ HWHOE SBICHUE
OOBEKTHUBHOM pEaTbHOCTH, MOXET OBITh PACCMOTPEHA KakK CTPYKTypa, B
JUTEPATYpEe HE HAWIEI CBOEr0 PEHIECHHS BONPOC O TOM, KAaKOW DJIEMEHT
NeATEbHOCTU HaJIeJIEH HPaBCTBEHHBIM cojiepxkanueM. OHAKO AaHHBII BOIPOC
MMEET MPUHIUIINAIBHOE 3HAYCHHWE Uil PACKPBITUS HPABCTBEHHBIX Haydall
YTOJIOBHO-TIPOLECCYATBHOM AEATEIIBHOCTHU MPU PACCIECAOBAHUY MTPECTYILICHUH.

B cooTrBercTBMHM ¢ OOMMM CTPYKTYpHBIM TIPEJACTABICHHUEM O CHCTEME
YEJIOBEUECKON JEATEbHOCTH BBIACISAIOT JBAa yYPOBHA — WHIWBUIYAJIbHBIA H
oG1ecTBeH b . Y TOIBKO MOCTEAHHIT U3 HUX SBISCTCS IPOLECCOM, B3STHIM He
TOJIKO B OTHOIIEHHUH K HYXKJaM M MOTPEOHOCTSIM KaKOro-Iub0 KOHKPETHOTO
cyOBeKTa, HO U K MHTEepecaM U MOTPEOHOCTSIM MHBIX CYOBEKTOB YEJIOBEYECKOMN
NEATENIBHOCTH. YKa3aHHOE pa3rpaHUYCHUE SIBJISIETCS JOCTATOYHO YCJIOBHBIM,
€CIIM paccMaTpuBaTh JESITEIBbHOCTh HE TOJBKO C TOYKM 3pEHHUS CaMOTO
mpoliecca, HO YYHUTHIBATh MPU STOM PE3YyJIbTAThI, YCIOBHUSA, a TAKKE CIOCOOBI
OCYILIECTBJIICHUSI JICATEIIbBHOCTH, KOTOpPbIE MOTYT HOCHUTH OOIIECTBEHHbIN
XapakTep.

Y4eHble-IPOLIECCYATUCThl  XapaKTEPU3YIOT NIESITEIbHOCTh, CBSI3AHHYIO C
MpEIBapUTEIbHBIM PACCICAOBAHUEM, KAK HPABCTBEHHYIO C MO3UIMK OPraHOB U
WX JOJDKHOCTHBIX JIMIl, BBIMOJHSIONIMX BJIaCTHbIE (YHKIMM B YIrOJOBHOM
IIpoIIECCE.

[IpunepxuBasch yKa3aHHOTO TPAJUIMOHHOIO TOAX0Ja, HEOO0XOIUMO
oOpaTUTh BHUMaHUE Ha pa3pabOTaHHYIO MPOIECCYaTUCTaMU KiacCU(pUKAIIIO
YYaCTHUKOB YTOJOBHOTO CYJOIPOU3BOJICTBA, B COOTBETCTBUU C KOTOPON TOJIBKO
OOBUHSAEMBIN (TI0103pEBAaEMBbIii), IMOJCYAUMBIN, MOTEPHEBIINMN, TPaKIaHCKUN
HCTEL, TPAXXTAHCKUM OTBETYMK HMMEIOT B JIEJIE CAMOCTOSITEIIBHBIM IMPABOBOU
MHTEPEC U JACUCTBYIOT B COOTBETCTBUM C HUM M HUCXOAsd U3 Hero. HHble

e nonpoo6nee: Hukonos JI. CTpyKkTypsl uenoBeueckoi aestenbHocTu. — M.: Ilporpecc,
1984. — C.21.



YYaCTHHUKHU Ipoliecca (B TOM YHCIIE CJIeI0BaTeNb, IPOKYPOP, J03HABATENb U JIP.)
HE MOTYT OCYIIECTBISITh BO3JIOKEHHBIE HAa HUX (PYHKIIMU HUCXOJS U3 CBOMX
COOCTBEHHBIX MOTPEOHOCTEN, TIpecielys JIMUHbIEC 1eNid. TakK, B COOTBETCTBUU C
4y.l. cr.1 ®enepanbHoro 3akoHa P® ot 17 Hos0ps 1995 r. «O BHeceHuu
u3MeHeHn u nononHeHud B 3akoH Poccuiickoit @enepanuu «O mpokypaTrype
Poccuiickoit ®@epneparun» (B penakiuu DepepanbHoro 3akona PO ot 23
nexabpst 1998 r. «O BHeceHMM H3MeHEHMH M JonojHeHuid B DenepanbHbIN
3akoH «O mpokyparype Poccuiickoit deneparuny») ', Oprael u JOTKHOCTHBIC
JUIa TPOKYpPaTyphl BBIMOJHSAIOT YCTAaHOBJICHHBIE (enepaibHbIMU 3aKOHAMHU
Haa30opHble GyHKUMU OT uMeHu Poccuiickoit @eneparuu. CrienyeTr OTMETUTb,
yro YIIK PCOCP (4.3 c1.25) 3akperisia 00sS3aHHOCTh MPOKYpopa BO BcCeX
CTaJusIX YTOJOBHOIO MpOLecca NPUHUMATh MEPBl K YCTPAHEHHUIO JOMYIIECHHBIX
HapYyLICHUH 3aKOHA.

VIIK P® (4.1 c1.37) Takxke BoO3JlaraeT Ha MPOKypopa O0OsI3aHHOCTh
OCYIIECTBIISATH OT IMEHH TOCYIapCTBA HAI30PHBIE (PYHKITUH 32 MPOIECCYaTbHON
JESITENIbHOCTBIO  OpPraHoB  paccienoBaHus.  [lomokeHuss  0OsI3bIBAIOIIETO
XapaKkTepa PeryiMpyroT TAKKe IEATEbHOCTh CIEAO0BaTeNl U OpraHa JO3HaHUs
(1.1 ¢1.159, 4.4 c1.157, c1.160, 4.4 cT.164 VIIK PD).

Takum oOpa3zoMm, creayeT NOpu3HaTh, YTO, C MO3ULUUU KOMIIETEHTHBIX
OpPraHoB M HX JIOJDKHOCTHBIX JIMI, TOJIbKO OOIIECTBEHHBIH YPOBEHb
YeJIOBEYECKOM AESTENIbHOCTU OyJeT BKJIIOUEH B CTPYKTYPY HPAaBCTBEHHOCTU B
KaueCcTBE OJHOI0 U3 €€ DJIEMEHTOB.

BxitoueHne NOHATUN «IOBEAEHUE» M «JIEATEIBHOCTH» B CTPYKTYpY
HPABCTBEHHOCTU JCTEPMHUHHUPYET HEOOXOJIMMOCTh PACKPBITHS MX OCHOBHBIX
XapaKTEPUCTHUK.

B nayuHO# nMTEpaType HET OJHO3HAYHOIO PEUIEHUS] BOIIPOCA O TOM, KaKOe
IIOBEJICHUE CIIEIyeT BKIIIOYATh B CTPYKTYypy HpaBcTBeHHOCTH. H.H. KpyTOB BCe
MMEIOIIHECS B3IJIA/IBI HAa JIAHHYIO MpoOJieMy KIacCUPHUIUPYET CIEeIYIOIUM
obOpazom:

1. B cTpykTypy HpPaBCTBEHHOCTH AOJDKHO BKJIKOYAThCS JIHOOOE MOBEICHUE,
TaK KakK BCAKUW TOBEACHYECKHM aKT MOXKET OLECHHUBATHCS C IOMOIIBIO
MOpPaJIbHBIX KaTErOpUH;

2.B cTpyKTypy HpPaBCTBEHHOCTH MOXET OBITh BKIIOYEHO TOJBKO
MOBEJEHUE, KOTOPOE COOTBETCTBYET HPABCTBEHHBIM TPEOOBAHUSIM;

3. Y4yeTy DNOANEXKUT  TOBEAEHUE,  ONpeNeNsieMOe  HpPABCTBEHHBIMU
(MOpaJIbHBIMU ) LICHHOCTSIMU;

! Cobpanne 3axonomarenscta Poccuiickoit ®enepamun. — 1995, — Ne 47. — Cr. 4472;
Poccuiickas razera. — 1999. — 17 desp.



10

4. HpaBCTBEHHOCTh CIIEyeT OTrPaHUYUTh C(hEepoll HIeaTbHBIX SBICHUN,
LIEHHOCTHBIX MPEJICTABICHUN U HOPM, HE BKJIIOYas B HEE MOBEJAECHUE, IPAKTUKY,
EITEIIBHOCTD JHOI[eI‘/’Il.

Ha Mol B3risn, mpu BKIIOUYEHUH B CTPYKTYPY HPABCTBEHHOCTH BCSIKOTO
MOBEJEHUS, IOCTAaHOBKAa BOOpoca 00  OCHOBHBIX  XapaKTEpUCTUKAX
HPABCTBEHHON JESITENBHOCTH (KaK COBOKYIHOCTH MOCTYIKOB, PYKOBOJMMBIX
MOpPAJIbHBIMU MOTHBaMH) W HPABCTBEHHOI'O CO3HAHUS (KaK CyOBEKTUBHOMU
CTOPOHBI HPaBCTBEHHOCTH, KOTOpasi TMOOYXKJaeT K BbIOOPY TOCTYIMKOB,
MpU3HaBaeMbIX  HPABCTBEHHbIMHU), OylIeT  HekoppekTHoil. Ecmu ke
HPABCTBEHHOCTh OTPAHUYUTH CHEpPOil HICaTbHBIX SIBJICHHI, TO OTHAAaeT BOIPOC
O HPABCTBEHHBIX Hauajax IpaBa, MOCKOJbKY MPABO €CTh PETYJATOP PEATBHOTO
noBeJeHUs JroAeid. TOYHO TakyKe HE BIIOJIHE IPABOMEPHO YUHUTHIBAaTh TOJIBKO
MOBEJICHUE, COOTBETCTBYIOIIEE HPABCTBEHHBIM TPEOOBAHMSIM WM TOJBKO
MOpaJbHBIM IEHHOCTSIM, TaK KaK B 3THX CIIy4asx OTHAJaeT TaKOW BayKHbBIN
KpUTEpHUil, KaK MOpaJbHbIE LEHHOCTU (B MEpPBOM cClly4yae), WM HPABCTBEHHbIC
TpeboBaHus - BO BTOpoM. [loaTomy, Ha MO¥ B3I, HEOOXOAUMO YUUTHIBATH
o0a kputepus (Belb MO MOPATLHBIMH IIEHHOCTSIMHU TOHUMAIOT TAKUE CBOMCTBA,
KauecTBa JIIOJIe, TakWe WX OTHOIICHUS, MPEJACTABICHUS W CTPEMJICHUS,
KOTOphI€ OTBEYAIOT MOpPAJIbHBIM TpPEOOBAaHUSM JIOJEH, HUX JyXOBHBIM
NOTPEOHOCTSIM).

TpeTbuM KIaCCHYECKUM JJIEMEHTOM OBITUHHOW cQepbl HPABCTBEHHOCTH
SBJISIIOTCSI  HPAaBCTBEHHbIE OTHOIIEHUsA. OHU MNPEACTaBISIOT Cco00H  pon
COIIMAIbHBIX OTHOIIEHUH, B OCHOBE KOTOPBIX JISKUT HPABCTBEHHOE HAYAJIO, T.€.
HayaJlo, pealu3ylolieecss B HPABCTBEHHOM BbIOOpe (B BbIOOpe HE MO
COOOpa)XEHUSIM  BBITOJBI, A IO BEJICHUID COBECTH, IO KPUTEPHUSIM
CIPaBEJIMBOCTH U A00pa).

[Ipuganve OTHOLIEHWSIM, B TOM WYHCIE€ U YIOJOBHO-IPOIECCYaTbHBIM,
HPaABCTBEHHOT'O XapakTepa 00yCIOBICHO HATMYNEM OOBEKTUBHOTO COIIMAIEHOTO
WHTEpeca OTASIBHONW TUIHOCTH, TPYIIIBI, 00IIECTBA U TOCYAPCTBA B IIEJIOM.

Cnenudurika yrojioBHO-IIPOIECCYATbHON AEATENTbHOCTA COCTOUT B TOM, YTO
B XOJIE €€ OCYIIECTBIEHHUS CKJIAJbIBAIOTCS OTHOIIEHUS, KOTOPbIE MOTYT OBITh
KJIaCCU(DUIIMPOBAHBI OMPEACIICHHBIM 00pa3oM. YUHTHIBas, YTO B YTOJOBHO-
MPOIECCYyaIbHBIX ~ OTHOIIEHUSIX ~ OJJHOM  CTOPOHOM  BCerjJa  BBICTYIAET
rOCYJJapCTBEHHBIM OpraH WU €ro JOJDKHOCTHOE JIMIIO, MOXXHO BBIJIETUTH
clenyIolue Kiaccu(UuKauOHHbIE TPYIIIIbI.

Bo-nepBbIX, 3TO OTHOLIEHUS MEXIY TOCYAApPCTBEHHBIMU OpraHaMH, C OJHOMN
CTOPOHBI, U TOJKHOCTHBIMU JIMLIAMH — € Apyroil. [I[puMepoM Takux OTHOLIEHUN
SABJISIETCS y4acTue npokypopa B cyae (4.4 ct. 37, c1.246 YIIK PD).

Bo-BTOpBIX, 3TO OTHONIEHUS MEXAY JOHKHOCTHBIMH JHUIAMU, KOTOPHIE
HamOoJiee SPKO TMPOSIBISIIOTCA IMPU peaiu3allid MPOKYpOpoM IpaBa JaBaTh

Cm.: KpyroB H.H. Mopans B naedictBun (O 3aKOHOMEPHOCTSIX BIUSHUS MOpaiud Ha
noBejieHue TUIHOCTH). — M.: [Tomutuzaar,1997. — C.10.
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yKa3aHHUs OpraHaM JIO3HaHUS M MPEABAPUTEIBHOTO CIEACTBUS B CBS3H C
BO30YXJIEHHEM U paccienoBaHueM yrojoBHbIX naen (4.2 c1.37 YIIK P®), npu
OCYILIECTBJICHUM  MPOKYPOPOM  HHBIX  IOJHOMOYHMN, 3aKpPEIUICHHBIX B
MpoIecCyalbHOM 3aKoHOAaTeNbCcTBe (cT.cT.221, 222, 226 VIIK P®), a Takxke
npu 00XajlOBaHUU CJEAOBATEIEM WJIM JIMIOM, MNPOU3BOSIIMM JO3HAHUE,
ykazanuii npokypopa (4.3 ctr.38, u4 cr.4l VIIK P®D). B pamkax
paccMaTpuBaeMOM TPYIIIBI OTHOUIEHWH MOXHO BBIJICTIUTh TaKXKe U T€ U3 HUX,
KOTOpBhI€ BO3HUKAIOT MEXKJy OpraHaMu JO3HaHUS, C OJHON CTOPOHBI, U
cienoBatenem — ¢ apyroi (1.4 4.2 ct. 38 YIIK P®D).

Takum 00pazoM, JaHHYIO TPYIIIY MPOIECCYaTbHBIX OTHOIIEHUNH MOKHO
NOJIpa3/IeIUTh Ha JIBE MOAIPYIIIb:

-OTHOILICHHUS, BOSHUKAIOIINE MEXKIY rOCYJapCTBEHHBIMH OpraHaMu U (WJIu)
JNOJKHOCTHBIMU JIMLAMH, JEATEIbHOCTh KOTOPBIX HAIpPaBJICHA HA PEalnu3aluio
3a/lad yroJIOBHOrO Mpoliecca MyTeM IPUMEHEHHUS OJMHAKOBBIX CPEACTB U
METOJ0B (HarpuMep, OTHOLICHUSI MEK/Ty OpraHaMH JI03HAHUS U CIIEJCTBUS);

-OTHOUIEHUS, BO3HUKAIOIIUE MEXIY IOCYJIapCTBEHHBIMU OpraHaMH U (HJIN)
JOJKHOCTHBIMU JIMIIAMHU, JEATEIbHOCTh KOTOPBHIX HaIpaBlieHA HA JOCTUKEHUE
o0mux 3a7ad IMyTeM NPUMEHEHUS CHenu(PUIecKux CpeiACTB U METOJOB,
CBOMCTBEHHBIX KaXKJIOW M3 CTOPOH (HampuMep, OTHOILICHHS MEXIY OpraHaMu
JO3HAHUS WM CIIeIOBATENEeM JIMOO CYJIOM, C OJJHOM CTOPOHBI, M IPOKYPOPOM — C
IpyTroit).

B-TpeTbux, MOXHO BBIACIUTH OTHOIICHUS, BO3HUKAIOIIUE MEXKITY
roCyJapCTBEHHBIMU OpraHaMu WM JOHKHOCTHBIMHU JIUIAMU U TpakIaHAMH.
Hamnpumep, oTHOIIeHUs ciaeaoBaresis WK JI03HaBaTels ¢ Moja03peBaeMbiM (4.l
ct.91 VIIK P®), o6BunsieMbiM (cT. cT. 172, 173 YIIK P®), notepnenuium (4.1-3
ct.42 VIIK P®), cBuaerenssmu (ct.56, 4.2 c1.79 VIIK P®), rpaxnanckum
HCTIIOM, TpaXXJaHCKUM oTBeT4yukoM (4.2, 4 c1.44, ct. 54 VIIK P®). K
YKa3aHHOW TPYIIIE OTHOCSTCS TAK)KE€ OTHOIICHUS YYaCTBYIOIIMX B JEJE JIUIL C
MIPOKYPOPOM - TIpH 00KATOBAHHUH JCHCTBUN OpraHa JO3HAHUS WU CIEAO0BATENS
(ct.123, c1.124 VIIK P®), 1100 ¢ cyaoM - IpH peanu3aluid KOHCTUTYLIHOHHOTO
mpaBa JuIa Ha CyAcOHYI0 3alUTy MPaB U 3aKOHHBIX HHTEPECOB, HAPYIIICHHBIX B
X0Jie peqBapuTesbHOro paccienoBanus (4.1 cr. 46 Koncturyuuu PO).

CnenyeT OTMETHTh, UYTO Y4YEHbIC YACISUIM JOCTATOYHO MPHUCTAIBHOE
BHUMAaHHE PACCMOTPEHHUIO YTOJOBHO-MPOLIECCYATbHBIX OTHOIIEHUH. OaHaKO
MPAKTUYECKUA HE UCCIEIOBAJICS UX HPABCTBEHHBIM XapakKTep, a TakKe He ObLIU
BbIICJICHbI TPUYMHBI W YCJIOBUS, MpPU COOJIOJIEHUU KOTOPBIX MPaBOMEPHO
TOBOPUTH O HPABCTBEHHOW MPUPOJIC YKA3AHHBIX OTHOIICHH.

Ha wmoii B3rasig, OTHOILIEHHMS B YrOJOBHOM IIpollecce MPHOOPETaroT
HPaABCTBEHHYIO XapaKTEPUCTUKY TOJIBKO MPHU COOITIOJCHUU Psiia YCIOBHMA.

1. Takue OTHOIIEHUS IOJDKHBI OBITh OPHUEHTHPOBAHBI HA TPU3HAHHE HE
TOJIBKO UHTEPECOB OOIIECTBA M TOCYAAPCTBA, HO M IEHHOCTH JAPYTOi JIMYHOCTH,
€€ UHTEPECOB.
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B. CararoBckmii kimaccu@uIMpoBajl BO3MOXKHBIE OTHOLICHUS MEXIY
JI0JIbMU, TIOJIPA3/ICNINB UX Ha CIEAYIOIINE TPYIIIbL:

1) 0ObeKT — OOBCKTHBIC OTHOIICHHUS, HAXOMSIIMECS 3a MpeaeiaMu

HPABCTBEHHOCTHU;

2) OTHOILIEHHS] C  TMO3UIMKM  JrOLEHTPUCTA, KOrJa BCE  JIIOJU
paccMaTpUBaIOTCS KaK CpEJICTBA JIOCTHKEHHSI CBOMX II€JIe WM Kak
oMexa B UX JOCTHXKCHUU;

3) OTHOUIEHUSI, XapaKTEepPHbIE JJIS MPOSBICHUS TPYNIIOBON HPABCTBEHHOCTH
(s1 — cyOBEKT, ThI — CYOBEKT, OH — 0OBEKT);

4) OTHONIEHMS, XapakTepHble [UII  HPABCTBEHHOCTH, MpU3HAIOLIEH
ONpE/ICIICHHbIE JKU3HECHHBIE LIEHHOCTH TOJIBKO 3a IPEAEIaMH  CBOErO
OKpYKeHHS (51 —CyOBEKT, Thl — 00BEKT, OH — CYOBEKT);

5) otHomeHus padbcTBa (1 — OOBEKT, Thl — CyOBEKT, OH — CYOBEKT WJIH 5 —
OOBEKT, Thl — OOBEKT, OH — CyOBEKT JINOO 51 — OOBEKT, Thl — CyOBEKT, OH —
00BEKT);

6) cyOBEKT - CyOBEKTHBIC OTHOIICHHUSA, 3aKIIOYAIONIMECs B NMPHU3HAHUU 3a
JPYTUMH JIIOABMHU IIpaBa HAa CAMOCTOSITEIIBHOCTh, HE3aBUCUMOCTb WU
cBoGOmY .

Ha moii B3rmsan, Takas kiaccuUKaiis HE MOXET OBITh B IOJHON Mepe
MPUMEHEHa K YTOJOBHO-IIPOILIECCYAIbHBIM MPABOOTHOILICHUsIM. Tak, He
BBI3BIBAET COMHEHUMN, YTO 0OBEKT-00BEKTHBIC, CYyObEKT-00bEKTHBIE (PaBHO, KaK
U OOBEKT- CyOBEKTHBIC OTHOIIEHUSI) HE MOTYT OBbITh HaJICJICHbl HPABCTBEHHBIM
coJiep>kaHreM U TeM OoJiee He TOJKHBI HAaXOAUTh CBOE MPOSIBJICHUE B YTOJIOBHO-
IPOLIECCYAIbHOM €SI TENBHOCTH.

2. Hekoropeie nosioxkenuss HoBoro YIIK P® uacto HE coaepxar cTporo
OUYEpPUYEHHBIX PaMOK MOBEJACHUS JIMIIa B KOHKPETHOH cutyauuu (4.2 cT.161, 4.6
ct.164, 4.1 c1.194, u.l cT1.195, 4.l c1.197, u.l c1.202 VIIK P®). ITosTomy
KOMIIETEHTHBIM OpraHaM M WX JOJDKHOCTHBIM JIMIIAM CIIEyE€T HMCXOJIUTh M3
MpUOPUTETA TEX MpaB U HHTEPECOB, OXpaHa KOTOPBIX SIBISETCA LIEJIbIO
YrOJIOBHOTO  CYAONPOM3BOACTBA. Jlisg 3TOro  y4yacTHHKaMm  mpolecca,
HAJICJICHHBIM  BJIACTHBIMH  (YHKIHMSIMH, JOJDKHA OBITh  MPEJOCTaBIICHA
ompenesieHHass CBO0O/a W HE3aBUCHMOCTh, BBIPAKAIOMIASICS B BO3MOXKHOCTHU
BbIOOpa TOW WM WHOW JIMHUU TIOBEJEHUS B Mpelesiax 3aKOHOAATEIbHO
3aKPEIIEHHOTO CIIEKTPa BO3MOXKHOCTEH.

3. KomnereHTHble Opranbl U UX JOJDKHOCTHBIE JIUIA, SIBISSICh, C OJHOU
CTOPOHBI, CYOBEKTaMH, HAJICJICHHBIMH BIACTHBIMH (QYHKIHUSIMHU, C JAPyrou
CTOPOHBI, JOJDKHBI HMX pEaM30BbIBATH TOJBKO B TEX MpelIesax, KOTOpPbIE
3aKperieHbl B JIEUCTBYIOIIEM IpoliecCyalbHOM 3akoHojaTenbcTBe (4.1 cr.10
VIIK P® — HemomycTUMOCTh apecTa Juila WHaye Kak Ha OCHOBAHHMH CYAeOHOTO
pEelIeHHs] WIM C CaHKIMH Tnpokypopa; cT.166 YIIK PO — obs3arenbHOCTD

"Cm. noxpo6nee: Cararosckuii B. Becst @emupl wiu cya copectu. — M.: Monoaas reapaus,
1982. — C.21-24.
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MpoIeCCyanbHOTO 0(hOPMIICHUS CIEACTBEHHBIX JAelcTBUl; ¢T.9, 4.4 cT.164 VIIK
P® — HenonmyCcTUMOCTh YHHKEHHUSI YECTU U JIOCTOMHCTBA JIMI], YYaCTBYIOLIUX B
MIPOU3BOJICTBE CIIEJCTBEHHOIO JEUCTBUS, U OKPYXKAIOLIUX, & TAKXKE CO3JaHus
OMAaCHOCTH ISl UX KU3HU U 37I0POBbSI U T.11.).

NHbIMM  cilOBaMH, C MOpPAJIBHOW TOYKM 3pEHHs JOCTHKEHHME LENer
YTOJIOBHO-IIPOIIECCYAIbHON JIESITEIbHOCTH BO3MOXKHO U JOMYCTUMO TOJBKO
HPABCTBEHHBIMU CPEJICTBAMHU U METOaMHU.

4. B 3akoHOAAaTEILHOM MOPSIKE JI0/KHA OBITh 3aKpEIIeHa OTBETCTBEHHOCTh
cyObeKTa 3a pe3yibTaThl U BO3MOXKHBIC IOCJEACTBUS BbHIOOpPA KOHKPETHOTO
cnocoba JeWCTBHM, T.€. JHUIO JOJKHO OBITh TOTOBO OTBETUTH 3a CBOM
MOPAJIbHBIN BBIOOP. DTO MPOSIBIISIETCS], HAIIPUMED, B BOZMOXXHOCTH IPUBIICYCHUS
JIOJDKHOCTHBIX JIMIL K YTOJIOBHOM OTBETCTBEHHOCTHU (CT. cT. 294, 299, 300, 301,
303, 306-310 YK PO).

5.OIHOCTOpPOHHSII ~ OTBETCTBEHHOCTh  HE  MPUIACT  OTHOILLICHUSM
HPaBCTBEHHBIN  Xxapakrep. HeoO0xogumMo  mpeaycMOTpeTh  BO3MOXKHOCTH
HAJOXKEHHUs JICHEXKHBIX B3BICKAaHUN M IITpadoB HA YYACTHUKOB Ipollecca B
ClIy4yasxX HapylIeHUs UMH MPaBUJI, YCTAHOBJICHHBIX MPOIECCYaTbHBIM 3aKOHOM.
B coorBerctBun ¢ YIIK P®, HanokeHHE JEHEKHOI'O B3BICKAHUS OTHOCHTCS K
WHBIM MEpaM MPOLECCYATIbHOTO NPUHYXKICHUS W MPUMEHSETCS CYJIOM Ha
OCHOBAHUAX U B MOPAJKE, YCTAaHOBIEHHBIX CT.cT.117, 118 VIIK P®.

6.B  yromoBHoO-mpolieCCyaIbHOM  3aKOHOAATENbCTBE  JOJXKHA  OBITh
MpeayCMOTPEHA BO3ZMOKHOCTh BOCCTAHOBJIEHUS HAPYIIEHHBIX TIPaB U UHTEPECOB
YYaCTHUKOB IMponecca. VMIMEHHO Ha [IOCTMKEHHWE NAHHOW LIEJIM HaIpaBIICHBI
nonoxeHus ¢r.53 Koncrturyuuu PO, c1.123 VIIK P®, a Ttakxe HOpMbI | T1aBbl
18 VIIK P®.

Ha ocHoBaHMM BBIIEU3TI0KEHHOTO MOXXHO KOHCTaTUPOBATh, UTO OBITHITHAsS
chepa HPABCTBEHHOCTH COCTOUT M3 TAKUX CTPYKTYPHBIX DJIEMEHTOB, Kak
NoBeJeHue, 1esiTeJIbHOCTh U OTHOILIEHHUE.

Urto Kacaercsi CyObEKTUBHBIX KOMIIOHEHTOB HPaBCTBEHHOCTH, TO, KaK yXkKe
OBLJIO OTMEYEHO, €€ COCTaBIISIIOIIMMM SIBIISIFOTCS CO3HAaHUE W BBIIEISEMOE
HEKOTOPBIMU YUYEHBIMHU caMoco3HaHue. OAHAKO HAaCKOJbKO MPABOMEPHO TaKoe
pacImpeHnue TyXOBHOU cepbl HPAaBCTBEHHOCTH W OyJET JIM BKJIIOYCHUE B HEE
CaMOCO3HaHUS JETEPMUHUPOBATH €€ U3MECHEHUS?

T.H. MockainbkoBa paccMaTpyMBaeT HPABCTBEHHOE CO3HAHUE KaK TaKylo
CTOpPOHY, KOTOpasi TMOOYXJaeT Y4YaCTHHUKOB YTOJIOBHO-TIPOIIECCYaTbHOM
NESATENbHOCTH K  BBIOOPY  TOCTYNKOB, IpPU3HABaeMbIX B  OOIIECTBE
HpPaBCTBEHHBIMH . OJIHAKO, HA MO B3IVISL, B JAHHOM CIIydae aKIEHT CMEI[aeTCs
B CTOPOHY HMCCIEIOBaHUS OBITUHHOMN c(hepbl HDABCTBEHHOCTH.

Co3HaHue, B TMEPBYIO O4YEpe/b, BBICTYMAET KaK CIOCOOHOCTh CyOBEKTa K
BOCIIPOM3BEICHHIO NCHCTBHTEIBHOCTH B MBIIUICHHH . JIS MCCIEIOBAHHS

! Cm.: Mockanbkosa T.H. Yka3. cou. — C.15.
! Osxeros C.U. ToNKOBBIA CJIOBaphb PYCCKOro si3bIKa. ... — C.744.
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YTOJIOBHO-TIPOLIECCYAJIbHBIX OTHOILIEHUI HEMAJIOBAXXHOE 3HAUECHUE MTPHOOpeTaeT
dbopMa mposIBICHUS] HPABCTBEHHOI'O CO3HAHMSI — 3TO ONPEIECICHHBIM 00pa3oM
OPUEHTUPOBAHHBIE LIEHHOCTH, HOPMBbI, OLICHOYHBIE CYKIECHUS, KOTOPBIE HAXOIAT
CBOE€ NPUMEHEHHME W Ha CTaguu NpPEeABAPUTEIBHOTO paccienoBanus. Kax
IIPAaBWJIO, TAaKWE€ L[EHHOCTH 3aKPEIUIEHBl B  YT'OJIOBHO-IIPOLECCYaJIbHOM
3aKOHOJATEIbCTBE B BUJIE€ UMIIEPATUBHBIX HOPM, OOSI3bIBAIOIIUX JOKHOCTHBIX
JUI TIOCTYIAaTh ONpPENEIEHHBIM 00pa3oM JIMOO BO3JAEPHKATHCS OT COBEPILCHHUS
KOHKpeTHbIX nedctBuil (4.1 cr.7 VIIK P® — HemomycTHUMOCTh NMpUMEHEHUs
dbenepanpHoro 3akona, mnpotuBopeuaniero Kopekcy, u.l cr.10 VIIK PD —
HEJOMYCTUMOCTh 3aKJIIOUEHUS JIMIA TOJ CTpaxy O0e3 cyneOHOro pelieHus, Cr.
16 YIIK P® — o0s3aHHOCTH J03HABATElNs, ClIEIOBATENsA, MPOKypopa M cyla
o0OecreyuTh  MOAO3pEBaEMOMY M OOBHHSIEMOMY  pealu3alui0  UMHU
KOHCTUTYLIMOHHOTO TIpaBa Ha 3alUTy, a TAKXKE OXpaHy UX IpaB U ap.).

Cormamasice B LEJIOM C TEM, YTO BBIJCJIEHHE CaMOCO3HAaHHUS HOCHUT
JOCTATOYHO YCJIOBHBIM XapakTep, HE0OXOAMMO OTMETUTH cienytomiee. Mopaib
(HpaBCTBEHHOCTh) HEM30€KHO 3apokiaaeTcss U (GYHKIMOHUPYET Tam, TJe
CYLIECTBYET OTHOILUEHWE WHIMBHAA K OOLIECTBY, KOJUIEKTHBY, T.€.
CaMOCO3HaHue. B oTiauuyme OT HEero CO3HAHUE XapaKTEPU3yeT NPOLECCHI,
MPOUCTEKAIOUINEe OT OOIIeCTBa K JIMYHOCTU. YUUTHIBAsl YKa3aHHYIO CHEIU(UKY
CaMOCO3HAaHMUA, OTHECEHUE TAaKOW JTUYECKOM KAaTeropuu Kak JOiIr K
CaMOCO3HaHUIO, a HE K CO3HAHUIO, OyIeT 0oJiee MPaBUIIbHBIM.

UyBcTBO Joira, Kak BHJ HPaBCTBEHHOIO CAMOCO3HAHUsA, HUMEET IS
YTOJIOBHO-TIPOLIECCYATLHON JIeATeTbHOCTH 0oco0oe 3HaueHue. Jlonr sBiseTcs
OJTHOBPEMEHHO ¥ MOPAJIbHBIM U MPABOBBIM TPEOOBAHUEM U CITY>KUT BayKHEUIITUM
PETYJISTOPOM YTOJIOBHO-IPOLECCYAIbHBIX OTHOIICHUM (HE 3psi cepy Mopaiu ¢
JOCTATOYHBIM OCHOBAHHEM HMEHYIOT C(epoil TOIIKHOT0").

B nonre, xak HM B KakoWl Jpyroi KaTreropuu, CHJICH O00sS3aTelbHbIN
noOyauTenbHbIi MOMEHT. OH HE TOJIBKO YETKO (POPMYJIHPYET camy HJIE0, HO U
MPUJIAET €1 MTOBEJUTEIbHBIA XapaAKTED.

Joir ecth CBsA3yIOIEE 3BEHO MEXKIYy JEHCTBYIONIMMU B 0OOIECTBE
MOpPQJIbHBIMM HOPMaMM M NPAKTHYECKOM IEATENBHOCTBIO JoAeu. B monre
HEIOCPEACTBEHHO IIPOSIBISICTCS aKTUBHASI IIPUPOAA MOPAJIM, KOTOpas, MpHuaaBas
YEeTKY0 O()OPMIIEHHOCTh MJI€€ U LIEISAM, TPEOyeT UX JTOCTHIKEHHUS.

Bce  oOTHOmEHHWs, KOTOpbIE TPSIMO  BBIPAKAWOT U 3aKPEIUIAIOT
npo(ecCUOHaNbHbI  10AT, 00JaJal0T W HPABCTBEHHBIM, M MPaBOBBIM
aproputeToM. OTCTyIUIEHME OT HOPM  MOpPAJIMA  3a4acTyl0  SBJISIETCSA
OJIHOBPEMEHHO M HApyIIEHHEM IOpUAMYECKMX HOopM. B  TpebGoBaHusax
IOpUIUYECKH O(OPMIIEHHOTO MPOGECCHOHANBHOIO JI0Jra BMECTE C TeM
3aKII0YeHa  MOpalibHas  OIleHKa ¢ mpaBoBas Hopma. B cdepe
po(eCcCHOHANBFHOTO J0JITa HET IPUANYECKUX TPEOOBAHMM, KOTOPhIe ObLTN OBI

? Cm.: HpodeccnonansHast sTuKa. ... — C.48.
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JIMILIEHBl MOPAJIbHOW CHJIBI, TAaK K€ KaK HET M HPaBCTBEHHBIX HOPM, JIMIIEHHBIX
MIPaBOBOM aKTUBHOCTH.

Hcxoast WX TOro, 4TO  YroJOBHO-TpOIECCyalibHas — JACSTEIbHOCTD
paccMaTpuBaeTCs 4epe3 MPHU3My HPABCTBEHHBIX XapaKTEPUCTHK IOBEIACHHS
KOMIIETEHTHBIX OPraHOB M WX JOJDKHOCTHBIX JIMII, YyBCTBO J0Jra Kak (opma
HPABCTBEHHOT'O CaMOCO3HAHHA HE MOXET OBITh NPUMEHHUMO K JIMIy, B
OTHOIIIEHUH KOTOPOTO OCYIIECTBISETCS YrOJIOBHOE TMpecienoBanne. Hemb3s
MPU3HATh MOPAJIbHO ONpaBJaHHBIM BO3JI0KEHHE HA HEro 00sI3aHHOCTH (0JTra)
J0Ka3bIBaTh CBOIO HEBMHOBHOCTh. HpaBCTBEHHOE CO3HAHUE B STOW CHTyaIUH
ClIeqyeT CBsI3bIBaTh C TAKUMH KaTEropusMH, KakK COBECTb, pacKasHHE,
CaMOOCYXJICHHUE.

B cBow ouepenp, COBECTb — 3TO OCO3HAHHWE U YYBCTBOBAHHME MOPAJIBHOM
OTBETCTBEHHOCTH 4YEJIOBEKa 3a CBOE IIOBEJIEHUE, 3a COJCSHHOE WIH
Tpe/oNaraeMoe JeiCTBHE Mepell OKPYKAIOUIMMH JIHOMH, OOLIECTBOM', a
TaK)Ke CIIOCOOHOCTh YEJIOBEKAa OCO3HABATh U MEPEkKUBATh CBOE HECOOTBETCTBHE
JOJHDKHOMY - HEMCIIOJHEHHOCTH J0Jra, KpUTUYECKH OLIEHHBAsi CBOM MOCTYIIKH,
MBICJTH, JKEJTAHUS .

Cornamasch B IIEJIOM C TE€M, 4YTO JyXOBHas cdepa HPABCTBEHHOCTHU
oOpa3yeTcs TaKMMH €€ KOMIIOHEHTaMH, KaK HPaBCTBEHHOE CO3HAHUE U
HPABCTBEHHOE CAMOCO3HaHHE, CIEAyeT yKa3aTh, YTO TaKOH IMOAXOI, SIBISSICH
TPaJUIIMOHHBIM, HE UCUEPITBIBACT MPOOJIEM UCCIICTOBAHUS HPABCTBEHHOCTH.

B nHacrosiiee Bpemsl MPakTUYECKH HE M3Y4YEH BOMPOC O POJU U 3HAYCHHUU
MEHTAIUTETa (MEHTAJbHOCTH) Kak B JKU3HU OOILEeCTBAa B LEJIOM, TaKk U B
OCYILECTBICHUHN YTOJIOBHO-IIPOLIECCYaNIbHOM aesTenbHOCTU. bosiee Toro, He
pemieHa mnpoOieMa OIpeneseHUs MecTa MEHTAJIUTeTa B MHIUBUIAYaJbHOM U
OOILIECTBEHHOM CO3HaHMH.

AHanu3 crneuuanbHBIX HCCIIEIOBaHUM B yKa3aHHOM cdepe Mo3BOIseT
c(OopMyJIMPOBATH CIEIYIOIINE BHIBOIBI.

Bo-niepBbIX, TOHATHE MEHTATUTETa SABISAETCS HEOJHO3HAYHBIM, HA YTO
00paIIal0T BHUMAHKE QUIOCO(SHI .

B coBpemMeHHBIX CTOBapsAX MEHTAIUTET ONMPEACTSACTCS KaK «COBOKYITHOCTD H
cnenuduueckas (opMa OpraHu3ali, CBOCOOpPa3HBIA CKIIAJ Ppa3TUYHBIX
YEeIOBEUYECKUX ICUXMUYECKUX CBOMCTB M  KAdecTB, OCOOCHHOCTEH uX
npo;[BneHI/Iﬁ>>4. Ha mo# B3rmsa, MeHTanuTeT CIEeAyeT pacCMarpuBarTh Kak
COBOKYITHOCTh YCTaHOBOK W TPEIPACIIONIOKEHHOCTEH CyObeKTa 4YyBCTBOBATb,
MBICJIUTb, JE€HCTBOBATh U BOCIPUHUMATh MUP ONPEEIEHHBIM 00pazoM.

! Cm.: Oxero C.J. ToaKoBbIif CIOBaph PYyCCKOTO S3bIKA. ... — C.741.

2 Cm.: I'yceitnoB A.A. Yka3. cou./ A.A. I'yceiinos, P.I'. Anpecsn. — C.261.

> Cwm., Hanp.: Poccuiickass MeHTanbHOCTB: Matepuanbl «Kpyrioro crona» // Bompock
bunocodpun. — 1994. — Nel. — C.30.

4 Couunonorudyeckuit sHIMKIONeANYeckuit ciosapb. — M.: UTHOPA M-HOPMA, 1998. —
C.175.
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Bo-BTOpBIX, IIpY M3y4YEHUHM MEHTAJIUTETa CIIELUAIMCTBI, HE paccMaTpuBas
IIpUpONy IIpeAMEeTa CBOEr0  HUCCIENOBAaHUs, OTOXACCTBISAIOT  IIOHATHE
MEHTAJIUTETa ¢ HalMOHalIbHbIM Jiorocom (I".J1. Faqul), C COOTBETCTBYIOLIUM
yposHeM co3Hanus (B.JI. Busrun®), ¢ MHpPOBOCHIPUATHEM, YMOHACTPOCHHEM
(CH. Oxerop’), ¢ wHaumoHansubiM xapaktepom (K. KacesHosa®), ¢
COBOKYITHOCTBIO cTepeoTuios u nennocteii (0.B. JIatos’).

B-Tperpux, mo3HaHHWE CYIIHOCTH MEHTAJIbHOCTH OCYLIECTBIIETCS Yepes
W3YYECHHE OTHEIbHBIX CTOPOH YKa3aHHOW KaTeropuu,  HalpuMep, 4Yepes
YCTaHOBJICHHE €r0 COOTHOILIEHUs C TOCYIAapCTBEHHOW WM HAallMOHAJIBbHOU
WJICHTHYHOCTBIO .

B-ueTBepThIX, BIUSHUE MEHTAIUTETA HA KYJIbTYPY, COUUAIBHBIE CTPYKTYPbI
U BCIO CpeAy KU3HEACATEIbHOCTH YEJIOBEKAa HEBO3MOYKHO IIEPEOLICHUTD.
Opnako cienyer yka3aTb, YTO B TAaKOM BJIMSHUM KpaiHE 3aTpyJAHHUTEIIBHO
BBIJICIIUTE ~ IIPUYMHHO-CIICACTBEHHBIE  CBA3M, TaKk Kak OHO  HOCHT
B3aMMOOOYCIIOBJICHHBIN XapakTep.

Poccuiickass MEHTaJIbHOCTb  OKa3blBAa€T OINPEIEICHHOE BIHSHUE Ha
BOCHIPUATHE TpPa)KTaHaMHd U OOIIECTBOM IPAaBOOXPAHHUTEIbHBIX OPraHOB B
CTpaHe, Ha OTHOILLICHME JIFOAEH K UX AEATEIBHOCTH U €€ Pe3yJIbTaTaM.

[loHnmanue mnpUPOABI YTrOJOBHO-NPOLECCYATBHOW AESATEIBHOCTH  KakK
NeSTENbHOCTH, HANpaBlIeHHOW Ha ucKopeHeHue mnpecryruieHuil (cr.2 YIIK
PCOCP), npuBoauno K TOMy, YTO yKa3aHHas (PYHKIUS MPaBOOXPAHUTEIbHBIX
OpraHoB IIPHU3HABAJIACH OCHOBHOM M 3aJaBajla €AWHBIE CTPYKTYpPHBIE U
coJiep>KaTelsIbHbIE MapaMeTpbl MPOIeCCyalbHON AesiTenbHOCTH. VIHbIe QyHKIIUN
BOCIIPUHUMAJIMCh 3a4aCTyI0 B KAa4ECTBE BTOPOCTEIICHHBIX U MEHEE 3HAUYMMBIX,
YTO HaXOAMWJIO CBOE BBIPAKEHHE M B COOTBETCTBYIOIIUX MPAKTHUUECKUX (HOpMax:
BO3MOKHOCTh IIPUMEHEHUsS MEp INpecedYeHus K JUIy [0 NPEeabsABICHUA
ooBunenus (cr. 90 YIIK PCOCP), mpoBeneHus oObICKa B HOYHOE BpeMs B
cinydasix, He Teprnsmmx oTiaratenscTBa (4.1. cr. 170 VIIK PCOCP) unu 6e3
cankimonupoBanus (4.3 ct. 168 YIIK PCOCP) u T.n. HecmoTpst Ha u3mMeHeHue

! Cm. moapoGuee: Poccuiickas MEHTAIBHOCTS ...// Bompocsl dumocodun. — 1994, — Nel. —
C.25.

? Cm. mozpobuee: Copemennast 3anagnas umocodpus. ... — C.249.

P Cm. noapo6Hee: Oxeros C.M. TonkoBelit ciioBaph pycckoro si3bika. ... — C.350.

* Cm. moapoGree: Kacesrosa K. Uto Takoe HamuoHanbHbIA xapaktep // Pomuma. — 1994, —
Nell. - C.10-15.

> Cwm. moapoGuee: Jlatos FO.B. Poccuiickast S5KOHOMUUECKAs. STHKA W IyX KPUMHHATHHOTO
kanutanu3ma // [IpectynHocTh 1 Kynbrypa. — M.: Kpumunosor. accormanus, 1999. — C. 30-
36.

6 Cwm. noapo6Hee: Arpadonos M.IO. JlyxoBHocTh coTpyauukoB OB/l B coBpemenHoit Poccun
// CunoBble CTPYKTYphI KaK COLMOKYJIBTYPHOE SBJICHHE: UCTOPHS U COBPEMEHHOCTh. Matep.
MEXIyHap. Hay4.-lpakT. KoH}. — pkyTck: BocTtouno-Cubupckuii ua-t MBJl P®, 2001. —
C.6; XabuOynmua A.I'. I'ocynapcTBeHHass MICHTUYHOCTh KaK 3JIEMEHT IPAaBOBOIO CTATyca
muyHoctr / A.I'. XabuOymus, P.A. Paxumos // I'ocynapctBo u paBo. — 2000. — Ne5. — C.9.
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MMOHMMAHUSl POJIM WU HA3HAYEHHUs YTOJIOBHOIO IIpoliecca, 3aKIHYarollerocs
cornacHo c1.6 YIIK P® B 3amuTe rpaB u 3aKOHHBIX UHTEPECOB IOPUANUYECKUX U
(GU3NYECKUX JIUIl, TIOJIOKEHHUS AaHAJIOTHYHOTO COJACP)KAHUSA TMO-TIPEKHEMY
HaxoJsT CBO€ 3aKOHOJATENIbHOE 3aKperyieHHhe B  HOpPMax  YroOJIOBHO-
npoiieccyanbHoro npasa (4.3 cr.164, n.2,3 4.1 c1.46, 4.5 c1.65 VIIK PO).

Kak coBepiiieHHO OOOCHOBAaHHO OTMEUYAIOT HEKOTOpHIE Y4YEHbIC, TaKOU
B3I Ha TpoOJjeMy MPUBOAUT K THUNEPTPOPUU CHUIOBOTO Havajlia B
NESTEIBHOCTH OPraHoB pacieoBanmsi . Kak pesynsraT - creruduueckoe
pPOCCUHCKOE  MEHTaJbHOE  BOCIPUSTHE  TOHATUS  «3aKOH»,  KOTOPOE
OTTPAaHUYMUBACTCS OT MOHATHUS «MOpajby. MHOM noaxon xapakTepeH, Hapumep,
JUISE aMEpPHUKaHIIEB, B OOIIECTBEHHOM CO3HAHMHM KOTOPBIX MOHSITHS «3aKOHY,
«MOpaJib», «CHPABEMJIMBOCTH» CIHUTHI BOEAMHO, MpaBO — €CTh BbICHIAS
CIIPaBEeITHBOCTE . [109TOMY TOJBKO JUIS POCCHHCKOrO MEHTAIUTETA XapaKTEPHO
MIpU3HAHUE JIONYCTUMbIM HApYIICHUE 3aKOHAa B ClIy4ae €ro IMpOTUBOpEUUs
HOpPMaM HpPaBCTBEHHOCTH .

CrienuanucTel TpeyiaraloT pa3iuYHble TYTH PEHIEHUS IOCTaBICHHOM
npoOisiembl. [IpuuemM, 3a4acTyio0 CHJIIOBOE€ HA4all0 HaXOJUT CBOE MPOSBICHUE HE
TOJBKO B JICSATEIBHOCTH MPABOOXPAHUTEIBHBIX OPraHOB, HO M B CPEJCTBaX
U3MEHEHHS POCCHICKOTO MEHTAJIUTETA B TESIX ()OPMHUPOBAHUS YBAKHUTEIHHOTO
OTHOILIEHUSI K HOpPMaM HPABCTBEHHOCTH U OOeCTedeHUs: uX OECIpPEKOCIOBHOTO
cobmonenmsi’. OnHako B chepe (OPMHPOBAHMS HPABCTBEHHOTO CO3HAHHS,
W3MEHEHUs] MEHTaJMTeTa TOCYJapCTBO JIOJHKHO BBICTYNAaTh «HE B KadyecTBE
XMPYpra, a Kak MyJIpbIii U JaIbHOBH/IHBIH BOCIIUTATENb - HACTABHUK .

Takum 00pa3om, U3MEHEHHE MEHTAJIUTETA, a, CIE0OBATENIbHO, U BOCIIPUITHS
OpraHOB TPEJBAPUTEIBLHOTO paccleOBaHus, a Takxke 3aJad M Ieled ux
NEATEbHOCTA  JOJDKHO  OCYILUECTBIISITBCA ~ IyTEM  COBEPIIEHCTBOBAHUS
MPOIIECCYaIbHOTO  3aKOHOJATEIbCTBAa, B  YAaCTHOCTH, C  IOMOIIbBIO
3aKOHOJIATEIHLHOTO 3aKPEIJICHUSI TApaHTUI 00ECTICUCHUSI OXPAHSIEMBIX 3aKOHOM
LEHHOCTEH.

YuuThiBas B3aUMHOE BJIMSIHUE€ MEHTAJUTETa, C OJHOW CTOPOHBI, U
KYJIbTYpbI, CpEeabl >KH3HEACATEIHPHOCTH dYeJNOBeKa © (DYHKIIMOHUPOBAHUS
OOIIECTBEHHBIX CTPYKTYp, C JPYroil CTOPOHBI, HEOOXOAMMO OCYIIECTBUTH

' Cme: AptemoB B.M. Coumo-kyiabTypHas OpHEHTAIUsl MPaBOOXPAHUTEIBHBIX OpPTaHOB //
Comuc. —2000. — Nel. — C.52.

2 Cm: Betposa I'.H. 3akoH 1 HpPaBCTBEHHOCTh B YTOJIOBHOM CYAOINPOU3BOJCTBE // BecTHUK
Mock. yu-Ta. Cepusill. IIpaBo. — 1996. — Nel. — C.51; Hukonaesa O.I1. UccnenoBanue
STHOTICUXOJIOTUYECKUX Pa3IMuYuid MOpPaJIbHO-TIPABOBBIX CyxkneHuid // Ilcuxomormdeckuii
xypHai T.16. — 1995. — Ned4. — C.82; IlactyxoB B. Uro nroasiM HE HpaBUTCSI B pOCCUHCKOM
npaBocynuu // Poccuiickas roctumms. — 1998. — Ne8. — C.22.

* Cm. mozpo6uee: Huxonaesa O.I1. Vkas. crarssa.— C.83.

* Cm. mogpo6ree: CernesteB M. [IpaBoBble acIIeKThI TCHETHUECKON THIHEHBI // 3aKOHHOCTb. —
1999. — Ne.4. — C.39-43 .

> Bacus A. [IpaBa 4enoBeka i IpU3paK eBreHHKH // 3aKOHHOCT. — 1999. — Ne10. — C.33.
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IIEPEOPUCHTALIMIO HA COLUAIBHO-KYJBTYPHBIE ACIEKTHI JESATEIbHOCTH OPraHOB
NpeBapuUTEeNbHOTO paccienoBanus. [lpm 3TOM ycwiusg JOJDKHBL  OBITH
HaIpaBJieHbl HE TOJBKO HAa KPUMHUHAJIBHYIO Cpelly U O0pbOy C ee MpOBICHUIMH,
HO M Ha COLMAJIbHBIE TPYIIIBI U OOLIHOCTH, O UEM PEYb MOMJET HUXKE.

§2. CooTHOLIEHHE HOPM YT0JI0OBHO-NIPOLECCYAJIBHOI0 NIPaBa
1 HOPM HPABCTBEHHOCTH

B cBoe Bpems Benukmii pycckuii opuct A.®D. Konu, o0060cCHOBBIBas
HEOOXOJMMOCTh MpENOoAaBaHUsl B BBICIIMX YYEOHBIX 3aBEICHUSX CYICOHOMU
ATUKHM, NPEANoJiarajJ IEePEeHOC OCHOBHOIO LEHTPAa TSHDKECTH YYEHUS O
CYJIOIIPOU3BOJICTBE «...C XOJa Ipoliecca Ha 3THYECKYIO ... IEATEIbHOCTb... BO
BCEX €¢ MPOSBICHUAX» . KOHKPETH3Mpysi MAaHHBIH TE3HC, CIEIyeT OTMETHTH,
YTO HPABCTBEHHBIM MOXET OBITh CHOCO0, a HE pe3yJbTaT YroJOBHO-
MPOIECCYyaIbHOM  JEATENbHOCTH,  HPABCTBEHHBIM  XapakTep  KOTOPOTO
00yCIIOBJIEH CITIOCOOOM OCYIIECTBIICHUS YKa3aHHOTO BHJIA AECATEIHHOCTH.

PackpriBas npooiemy HPABCTBEHHBIX Hayas YI'OJIOBHOTO
CYJIOTpPOU3BOJCTBA, HEOOXOIMMO B TMEPBYIO OuYEpelb MPOAHATU3UPOBATH
MOJIOKEHUS! JIEUCTBYIOIIETO YrOJIOBHO-IIPOLIECCYATbHOTO 3aKOHOJATENbCTBA, a
HE CaMy YTOJIOBHO-IIPOIIECCYATIbHYIO JEATEIIbHOCTh, MOTOMY 4YTO «YECTHBIN
TPaKJIaHUH €Ile MOXKET HE MOJNACTh IMOJ| JIeUCTBUE NYPHBIX...3aKOHOB, HO OH
JUIIEH CPEeACTB M30€XaTh AYPHOTO OTIIPABICHUS MPABOCYAMS, MPU KOTOPOM
caMblii OOZyMAaHHbI M CIPABEUINBBIN. .. 3aKOH MPEBpAIaeTCs B HUYTON . To
KE caMOe€ MOXKHO CKa3zaTh U O JIO0OM CTaJuM YroJIOBHOTO CYJIONPOU3BOJICTBA,
Korja MOJIOKEHUS YTOJIOBHO-ITPOIIECCYATBHOTO 3aKOHOAATENbCTBA,
OTBEYAIOIINE HPABCTBCHHBIM TpPEOOBAaHUSM, HE BCETJa HCIOIHSIIOTCS JHOO
WCIIOJHEHUIO TMOJJIkKAT YTOJIOBHO-NIPOLECCYaJbHbIE HOPMBbI, JIUILICHHbBIC
HPABCTBEHHOI'O COJICP KaHUSI.

Bomnpoc 0 cooTHomIeHUN nTpaBa U HPAaBCTBEHHOCTU OTHOCHUTCSL K OJHOMY M3
OCHOBHBIX BONpPOCOB ATUKHU. HMcxonss W3 HeEro, BO3MOXHO pPacKpbITHE
HPABCTBEHHBIX Ha4aJl yTrOJIOBHO-IIPOIECCYaTbHOTO MPaBa.

[TonbITKM penieHus yKa3aHHOW MpoOieMbl ObUIM MPEANPUHATHL €IIe B
AHTUYHBIN MEPUOJ] Pa3BUTHUSI UCTOPUH, UTO HAIILJIO CBOE MPOSIBIEHUE BO MHOTHUX
Tpyaax ¢unocodor apeBHoctu (Coxpata, [lnmarona, Apucrorens), KOTOpPHIE,
pa3zpabaTbiBasi MPABOBYIO  HJCOJOTHIO, TBITAIUCh  CBSA3aThb  OTHUKY C
3aKOHOJATeNbCTBOM. Hampumep, pUMCKUMHU IOpUCTaMU ObLIT COPMYIHPOBAH

! Konn A.®. HpaBcTBeHHBIE Havasa B yroJIOBHOM mpornecce (ObIue 4epThl cy1eOHOi STHKH)
// Cobp. cou.: B 8 1. T.4. — M.: FOpun. nmur., 1967. — C. 34.
> Tam sxe. — C.35.
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nocrynar: «IIpaBo PEKOMEHIyeT TO, YTO OXOOPEHO OOBbIYaeM», TO €CTb,
MPOAUKTOBAHO HPABCTBEHHOCTHIO.

Opnako W B HacTofAIIee BpeMs MpoOjemMa B3aMMOJICHCTBHS MPABOBBIX U
MOpPaJIbHBIX HOPM HOCHUT aKTyaJbHbIA XapaKTep.

AHau3 1o3ului, CPOPMYITUPOBAHHBIX B CIHEUUAIBLHOW JIUTEpAType IO
BOIIPOCY O COOTHOIIEHWH IPABA U HPABCTBEHHOCTH, MO3BOJSET MOAPA3ACIUTD
WX Ha JBE KJIaCCU(UKAIIMOHHBIE TPYIIIHI.

[lepBass mo3uLMS HMCXOIUT U3 PACCMOTPEHUST TIpaBa U MOpaiud Kak
HECBOIMMbIX JAPYT K APYTY SIBICHHIL .

Bropas - 1npum wuccaegoBaHMM TaKUX — COLMAIBHBIX  PETYJISATOPOB
OOIIIECTBEHHBIX OTHOIICHUH, KaK IMpaBOBble W HPABCTBEHHbIE HOPMBI, -
YCTaHABIIMBAET OIPEIEICHHOE HMX COOTHOIIeHHE. Bwmecre ¢ Tem, cpenu
CTOPOHHUKOB BTOPOM NO3HMIMHA UMEIOTCS PA3JIUYHBIE CYXKIACHHUS OTHOCUTEIBHO
XapakTepa 3TOro COOTHOWIEHUWs. Tak, OJHM aBTOPBlI PAacCMAaTpPUBAIOT MPABO U
HPABCTBEHHOCTh C TOYKU 3PEHHS UX €AMHCTBA, YTO HAMOOJIEE XapaKTEPHO IS
COBETCKOTO IIEPHO/Ia pa3BUTHs obuiecTBa’. J[pyrie — IpH H3yYCHHH PABOBBIX 1
MOPAJTBHBIX HOPM HCCIIEAYIOT KaK 00IIHe, TaK ¥ CIeUGUIECKUe YepPThI MpaBa u
HPAaBCTBEHHOCTH . TpETbM YyYEHBIE BCE MPOSBICHUA COOTHOLICHUSA MpaBa H
HPABCTBEHHOCTHU CBOJSAT K CIEAYIOIIUM: UX €IMHCTBO U OOIIHOCTb, pa3anyue, a
TaKKke B3amMogeiicTBue (B3amMooGoramienne)’. UeTBepThie — aHAIM3HPYIOT
COOTHOUIIEHHE HOPM IpPaBa U MOPAIbHBIX HOPM C TOYKH 3PEHUS] UX €IUHCTBA,
pas3nuuus, B3aUMMOJICUCTBUS U HpOTHBOI[eﬁCTBHHG.

O6o00mias  ucclieoOBaHUsI  CHEHUATUCTOB B cepe  yCTaHOBJICHUS
COOTHOIIICHHSI TIPABOBBIX W MOPAJIBHBIX HOPM, HEOOXOJMMO BBIJICIHUTH Pl
aCIIEKTOB.

Tak, mpaBo u wmopaib, Kak (oOpMbl OOIIECTBEHHOTO CO3HAHUSA U
OOIIECTBEHHBIX OTHOIIEHUN, XapaKTePU3YIOTCS OOIIHOCTHIO BBITIOIHIEMBIX
conmranbHbIX  QyHKIMA. OHU  SABIAIOTCS  BOXKHEUIIUMHU  CpEICTBAMHU
peryiIupoBaHus MOBEAEHUS JroAei B oOmiectBe. Kpome Toro, mpaBo u Mopaib

! [ut. mo: Aopusmsl o ropucnpyaenmun / ABT.-cocT. A.B. Bansu. — M.: Y3opouse, 1999. —
C.213.

’Cm., Hanp.: Kynunpsia A.Il. DHnukmonenus npasa / AHTOIOTHS MUPOBOW TPAaBOBON MBICIIH:
B 51. T.IV: Poccusg XI — XIX B.B. — M.: MbIchb, 1999. — C.455.

> Cwm., Hanp.: AnekceeB A.J. EnMHCTBO ITPaBOBBIX U MOPAJIBHBIX HOPM B COLIMAIUCTUYECKOM
obmectse. — M.: FOpua. nut., 1968. — C.7-21.

4 Cm, Hanp.: Kasenun K.JI. 3amaun stuku: YueHHe 0 HPaBCTBEHHOCTU IPU COBPEMEHHBIX
ycnoBusix 3HaHusA. — CII16.: Tunm. M.M. Cracronesuva, 1887. — C.11-14; Kapren W.H.
VYronoBuoe mnpaBo u 3tuka. — M.: FOpun. nut., 1985. — C.35; Jlykamesa E.A. IlpaBo,
Mopaiib, Tu4HOCTh. — M.: Hayka, 1986. — C.67-74, 110-120; TpyOGenkoi E.H. Jleknuu mo
sHIMKIoneAnn npasa. — M.: To-Bo A.Wl. MamonToBa, 1917. — C.36-37.

’Cwm, Harnp.: [Ipodeccrnonanshas stuka .... — C.66.

° Cm, Hanp.: IIpaBo u HpaBctBennocts / Ilog pen. B.M. Hmxeuek. — Upkyrck: W3a-Bo
HpkyT. roc. yn-ta, 1973. — C.31-54.
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IIPEACTABIAIOT Pa3BEPHYTHIE CHUCTEMBI INPABUI IOBEIACHHUs, OXBATHIBAIOLINE
MPAKTUYECKU BCIO COBOKYIHOCTH OOIECTBEHHBIX OTHOILEHUH, BBIPAYKAIOLIUX
BOJIIO T€X WJIM UHBIX COLMAIBHBIX IPYIII, CJIOEB U OOILIECTBA B II€JIOM, a TaKXke, B
ONpENEICHHOW Mepe, HEKOTOpbhle OOIIEYEIOBEYECKUE MPEACTABICHUS O
CIIPaBEJIMBOM M JOJDKHOM. boisiee TOro, mpaBo m Mopanab Kak COBOKYIIHOCTH
CTPOTO  OINPEIECIEHHBIX, OTHOCUTEIBHO YCTOWYMBBIX HOPM IOBEACHUS,
3aUKCUpOBaHbl B OOILIECTBEHHOM CO3HaHWU. VM mpaBoOBbIE, 1 HPABCTBEHHbIE
HOpPMbl HMEIOT BCEOOILIMU XapakTep, paclpocTpaHssich (MO KpailHel wmepe,
(dbopmasibHO) Ha BCeX 4WIEHOB obOmiecTBa. M mpaBo m Mopaib pa3BUBAIOTCSA Ha
eIMHOM (yHOAamMeHTe OOIIEYeIOBEYECKUX LIEHHOCTEH, MX TpeOOBaHUs
00BEIMHSAET OLIEHOYHO MOBEIUTENbHBIA XapakTep. Hakonen, cepbl mpaBoBbIX
Y MOPAJIbHBIX OTHOILCHUH B OIIPEACICHHON MEPE COBIALAIOT.

KoHeuHO, yKa3aHHOE JEJIeHME HAa IIPaBOBYI0 U MOPAJIBHYIO CHCTEMBI
ABJISIETCS BECbMA YCIIOBHBIM, TaK KaK MPAaBOBas HOPMa, IPABOBOE CO3HAHME,
CYKJICHUE, LICHHOCTHBI OPHUEHTUP B PA3JIUYHBIX COLHUAIBHO-3KOHOMHYECKUX
dopManusx ¢ TpyAOM MOAjalTca pasrpanuueHuto. Kpome Toro, mpaBoBbie
HOPMBI MOTYT (hOPMHUPOBATHCS 330JITO 10 UX 3aKOHOJATEIFHOTO 3aKPETICHHUS,
a MEXaHU3M UX pEeryJupoBaHUs OJIM30K K PEryJHPYIOUIE pojii HPABCTBEHHOTO
CO3HaHUs.

Y mpaBa W Mopanu OJHM M T€ K€ 3aJayd, OJHA U Ta XK€ IENb:
CocoOCTBOBaTh (OPMHUPOBAHUIO OTHOLIEHUH MEXAy JIIOAbBMH Ha 0asze
oOLIeYeI0BEYECKUX, HPABCTBEHHBIX LIEHHOCTEH. bosee Toro, mopans B chepe
YTOJIOBHO-IIPOLIECCYAJIBHBIX OTHOLIEHUN BBINOJIHACT POJIb JONOJIHUTEIBHOU
rapaHTUd TOYHOIO, YETKOTO0 M HEYKIOHHOI'O BBINOJHEHUSA IPAaBOBBIX
HpGHHHC&HHﬁI )

HecoMHeHHO, MeEXay IPaBOBBIMM M JTHYECKMMHM HOPMAaMM CYIIECTBYET
TeCHasi B3aUMOCBSI3b, U MPOTHUBOIOCTABIATh UX OBLIO Obl, 0 MEHbIIEH Mepe,
HEBEPHO, HO, B TO K€ BPEMs1, HE CJIEYET CMEIINBATh FOPUANYECKUE U ITUUECKUE
ITOHSATHSI.

Pasrpannuenue HopM npaBa (B TOM YHKCJIE U YTOJOBHO-IPOLECCYATBHOTO) U
HOPM HPaBCTBEHHOCTH OCYILECTBIISIETCS I10 CIAEAYIOIIMM OCHOBAHUSM.

Bo-nepBrix, B chepe mprUMEHEHUS MPABOBBIX HOPM IOPUAMYECKOE 3HAYCHHE
UMEIOT JIEUCTBUS, COBEPILIAEMBIE JIOJbMH, a TAKXKE UX IMOCIEICTBUS Oe3 ydera
crenuuku, CBOMCTBEHHOM OTJICJIbHBIM CIIy4asm, 00J1a1ar0UM
ONPENEICHHBIMA POJOBBIMU IPHUHAIECKHOCTAMU. Mopailb K€ B KaKIOM
OTZAEJIBHOM Clly4ae HMMeEeT IO MMEHHO C KOHKPETHBIM YEJIIOBEKOM, C €ro
UHTETPUPYIOIIMMH JIMYHOCTHBIMU CBOMCTBaMU. C MO3ULMN MOpAIX JIFOAU I10
JIMYHOCTHBIM Ka4yeCTBaM, a TAKXKe 110 COBEPIIAEMBIM ITOCTYIIKAM CPaBHUBAIOTCS
B NPEIEIBHBIX CBOUX CBOMCTBAX, CONEPIKATEIBHO, 110 MAKCUMAJIBHBIM MEPKaM,
4ero Hemb3sA CKa3aTb O IIPaBOBBIX IIpeANUCaHuAX. Tak, YIOJIOBHO-

"Cm.: VYronoBHo-npoueccyanbHoe npaBo Poccuiickoit @enepanyi .... — C.71.
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NpOLECCYaJbHBIA 3aKOH 3a4acTyl0 HE MOXET 3aKpenuTh TpeOoBaHU,
OPEIbSABISEMBbIX K TOBEIACHHUIO CJEAOBaTENsl W NPUIOKUMBIX K JIOOOM
BO3HMKawIIEH B xojae paccienoBanus cutyauuu. Oanako YIIK P® conepxut
IpaBuia, HAINOJHEHHbIE HPABCTBEHHBIM COJEpKaHHEM Oojee  oOuiero
xapakTtepa. Hanpumep, HeEIOIMyCTUMOCTb IpPH MPOU3BOACTBE CIEICTBEHHBIX
NEHUCTBUN YHM)KEHUS YECTH W JIOCTOMHCTBA YYacTBYIOLIMX B HUX JHI (4.4 CT.
164 VIIK P®), cobntogeHne HEMPUKOCHOBEHHOCTH YaCTHOM KM3HU Tpak/aH,
ux kunuma (cr. 12, 13 VIIK P®), 00653aHHOCTh pa3bsiCHEHUS] U 00ecTieUeHus
BO3MOXXHOCTH OCYIIECTBJICHUSI MPaB Y4aCTBYIOIIUMU B fene jumamu (4.1 ct.11
VIIK PD).

Bo-BTOpBIX, MpaBo (GopMHUpyET COLHAIBHO-IEIecCO00pa3Hble KOOPAMHATHI
KUZHENIEATEIIbHOCTH PA3JIMYHBIX CYOBEKTOB, HCXOAUT U3 COOOpaKeHUU
pealbHOM JOCTHUKMMOCTH ITOCTABJIEHHBIX LEJIEW CpPEACTBAMU HOPMATUBHOU
peryyisnuy oOUEeCTBEHHOIO MOpsAIKa. JTa ONTUMAIbHOCTh OIpeiesieHa, C OJIHOM
CTOPOHBI, TOHUMAaHHEM COLHUAIbHON HEOOXOJUMOCTH KOHKPETHOW CHUCTEMBI
IIPaBOOTHOLIEHUI, a, C JApyrod CTOpPOHBI, pPEaJbHBIMH BO3MOKHOCTSIMU
o0ecrieunTh  TMOJHOKPOBHYIO  JKM3Hb  OTUM  TMPABOOTHOIIECHUsSM. B
MIPOTHUBOIIOJIOKHOCTh IPaBy. MOpaJlb 3aJa€T HJI€aJbHbIE MAaclITaObl >KM3HU H
NESATENbHOCTH, OPUEHTUPYET HA COBEPLIEHHBIE BOILIOIIEHUS HOPM, LIEHHOCTEH,
ueneil. O6pa3Ho roBopsi, «Mopaib CIIyCKaeTcsl ¢ Hebec, a MpaBo OTTAIKUBAETCA
OT 3EMJIN».

B-TpeTpux, mpaBo HCXOIUT U3 COOOPAKEHUUA O TUIMUYHOM, CTaHAAPTHOM
SBJICHUU B IEVCTBUTEIbHON COUMAIIBHON JKU3HUA. DTOT TUI CUTyalUld MOPOXKICH
HE BHYTpPEHHEH >KM3HBIO JIIOJIeH, a UX BHEIIHUMH OTHOILICHUSIMH MEXIY COOOM,
4YTO TpeOyeT TOUHOIO OIpEAeNIeHUs TPaHUIl JACSITEIIbHOCTU KaXJA0ro cyObeKTa.
Mopanb, amemiupys K UEJIOBEKY B II€JIOM, HalpOTUB, HeEMbIcIUMa 0e3
LEJIOCTHOTO,  HMHTEIPUPYIOLIETO  OCMBICIEHHS]  KaXXJOr0  KOHKPETHOI'O
couuaibHOro (akra, moctynka. J[ias mMopaiu CMBICT KOHKPETHOM CHUTyalluH,
BBIOOpa, pEIIEHHS - B HX HENOBTOPUMOCTH, YHHUKAJIbHOCTH. YKa3aHHOE
pasnuyure YroJIOBHO-IPOLECCYaIbHOIO MpaBa M TPeOOBAaHWU MOpad HAXOAMT
CBOEC TpOSIBICHHE, HampuMmep, B OOMIMX CpOKax MpeABapUTEIHLHOTO
paccieloBaHts, YCTAHOBJIEHHBIX B COOTBETCTBUU C MPUHUMUIIAMU Pa3yMHOCTH U
nenecoobpasHoct. OgHako B IENIX BKIOYEHHS B OpOUTY MPaBOBOIO
PEryJIUpPOBAHMS KaK MOXHO OOJIBIIETO0 KOJIMYECTBA BOSHUKAIOIIUX CUTYAIHil, B
3aKOHE  3aKpeIUIEHO IMpaBO  IOJHOMOYHBIX  JOJDKHOCTHBIX  JIMI[ B
UCKJTIOUUTEIBHBIX CIydasx MpojajieBaTh Cpoku pacciepoBanus (ctT.162 VIIK
P®).

B-uerBepThIX, MOpanb, B OTIWYME OT IPaBa, HOCUT HEHACUIIbCTBEHHBIN
XapakTep M HCKIIOYAeT MPsAMOE MPUHYXACHHUE, UCXOAUT U3 JOOPOBOJIBHOCTH,
BHYTpEHHEl  MOOYXIEHHOCTH TMOBEACHUS JIIOJE€H, MPEJOCTaBIseT UM
BO3MOXHOCTh  BbIOOpa. Bcsikoe mnpunyxnenne (u  ¢dusumdeckoe, U
IICUXOJIOTUYECKOE) 37E€Ch HEBO3MOXKHO. YTOJIOBHO-IIPOLECCYaIbHBIA 3aKOH,
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HalpOTUB, JOMYCKAae€T BO3MOKHOCTh IPUMEHEHUS TMPUHYXKICHUS B BHUJIE
MPUBOJIA JIULI, 3aJIepKAHUA U T.J. B CIydasX, KOrJa HE JEHCTBYIOT BHYTPEHHUE
PEryJIsATOPBI OBEIECHHUS JIFOIEH.

B-mATeIX, mpaBo M MOpaidb OTIMYAIOTCA APYTr OT Jpyra Mo CIoco0y
o0pa3oBaHMsI COOTBETCTBYIOIIMX HOPM. Tak, HOPMBI IMpaBa yCTaHABIUBAIOTCSA
BJIACTHOM CWJIOM TOCyJapcTBa M TOTOM O(HIIMAIBHO 3aKPEIUIAIOTCS B BUJC
HOPMATHBHBIX  aKTOB,  KOTOpble B  IMOCJIEAYIOIIEM  IMPUOOpETaroT
oOuieo0s3aTenbHOe 3HaueHue. HpaBCTBEHHbIE HOPMBI, HAMpPOTHUB, HUCXOJISAT
HEIMOCPEJICTBEHHO OT 00IIECTBa, MX (DOPMUPOBAHUE OCYILIECTBISETCS CTUXHITHO
yTeM NMPUOOPETEHUS U OCMBICIECHHUS KOJUIEKTUBHOI'O COI[MATILHOTO OIbITA.

Kpome Ttoro, paznauume Mexay MpaBOM M MOpPAJIbI0 Kacaercs crocooa,
KaKUM OHHU OOECIEYMBAIOT MPEANKHCAHUE CBOUX HOPM, KaK OHHM PEryJIHPYIOT
noseseHue moaeil. IlpaBoBbie HOPMBI CTPOTO 3apUKCUPOBAHbBI B 3aKOHE, U UX
TpeOOBaHUs MMEIOT BHEUIHMM [UIsi MHIAMBUAA XapakTep, 00ecrednBaroOTCs He
TOJBKO CHUJION yOexaeHHs, HO, NpU HEOOXOAUMOCTH, NPUHYIUTEIbHBIMU
MepaMu. MopaibHasi perjaMeHTalusi ONUpaeTcss HE Ha 3aKOH, YKas,
MOCTAHOBJICHUE U T.J., @ HAa CHIIy OOLIECTBEHHOT'O MHEHUS, BIACTh OOBIYAEB WIIH
Ha JIMYHYI0 YOEXKJIECHHOCTh MHAUBUIA. MOpallbHbIe CAaHKIUU OCYIIECTBIISIOTCS
MepaMu JyXOBHOTO BO3JECWCTBHS, MpPUYEM HE OTACIBbHBIMU  JIIOJBMH,
HAJICJICHHBIMU KaKUMHU-TUO0 OCOOBIMH MOJHOMOYHUSIMH, & BCEM KOJIJIEKTUBOM,
COIMAILHOM TPYIION, 0OIIECTBOM B LIEJIOM.

B-mecTeix, mpaBo W MoOpaidb OTJIMYAKOTCS JApPyr OT Japyra cdepamu
npwiokeHusi. [IpaBoBble HOpPMBI ~ HampaBlieHbl TJaBHBIM 00pa3oM Ha
peryjaupoBanre HauOoyiee CYHIECTBEHHBIX OTHOIICHUN OOIIECTBEHHOW >KU3HH,
TpeOyIOIIMX TOCYAAPCTBEHHOIO BO3ACUCTBUS (OTHOIIEHUS COOCTBEHHOCTH,
NOJIMTUYECKHE OTHOWIEHUS W Jp.). HpaBCTBEHHOCTh € NPOHU3BIBAET BCE
CTOpPOHBI (cdepbl) B3aUMOOTHOLICHUM MeXAy JoapMU. Bce mnpaBoBbie
OTHOLIEHUS NOJJEXaT HPaBCTBEHHOW oueHke. Ho He Bce oTHOLIEHHs,
peryiaupyeMble HOpMaMu MOpaJM, HaXOJAT 3aKkperieHue B mnpase. Kak Obl HU
ObUT JeTalM3UpOBaH 3aKOH, OH BCETJa OCTABJSIET MPOCTOpP Ui ICHCTBUIM H
TpeboBanuii mMopanu. OOBEKTOM pEryJupoBaHUS HOPMAMH HPABCTBEHHOCTH
MOTYT  CIIy>)KUTb  JIIOObIE€  OTHOILIEHHUS, HE MOJJIeKaIlINe IPABOBOMY
pEryJIupOBaHMIO, HAalpHUMEp, OTHOILIEHHUs [oJyira. MHOrme Kareropuu Mopaiu
(HampuMmep, CThI, COBECTh, pAaCKasHHUE, JOJT, YeCTh) TaKXKE OCTAlOTCS BHE
chepsl TpaBoBOoro  peryiaupoBaHus. IIpaBo perynwpyer TOJNBKO — Te
OOIIIECTBEHHBIE OTHOIICHHS, KOTOPBIE HYKAAIOTCS B 3allUTe TOCYIapCTBa.
Takum 00pa3oM, YKUCTO HPABCTBEHHOE TpeOOBaHME IO CYIIECTBY €CTh
TpeboBaHue HeorpaHuueHHoe. OHO Ipe/inoiaraeT HpaBCTBEHHOE COBEPIICHCTBO
WM CTpEeMJICHME K HEeMYy. 3aKOH € II0 CYIIECTBY oOrpaHuyeH. Bmecto
COBEpIICHCTBOBAaHUS  OH  TpeOyeT  JMIIb  MHHUMAJIbHOM  CTENEeHH
HpPaBCTBEHHOCTU. lHadye TOBOps, NpPaBO €CTh OIPEACICHHBIH MHUHUMYM
HPaBCTBEHHOCTH.
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W, nHakoHel, B-CEIbMBIX, HEOOXOJUMO OTMETUTb, YTO MPaBO U
HPaBCTBEHHOCTh HMEIOT pa3iH4YHble opueHTtannu B chepe cBobombl. Camo
MOHSATHE CBOOOMBI - o0miee W g mpaBa W s Mopanu. Ho oOs3aHHOCTH
NoJpa3AesisAioTCsd Ha O0S3aHHOCTH BHYTPEHHEH W BHemHed cBoOoabl. M3 Hux
JMIIb NOCJIETHUE SIBISIOTCS MPaBOBbIMU. Bce BHENIHNE 003aHHOCTH BBITEKAIOT
U3 3aKOHOJATENIbCTBA, a JTHYECKas o0JacTh JAenaeT oO0A3aTeNbHBIMU U
BHYTPEHHHUE MOCTYIKH.

Takum 00pazoM, MpaBo CIOCOOHO BIIMATH JMILIb HA T€ JECHCTBUS MHIUBU]A,
KOTOpbI€ MOJJAI0TCS BHEIIHEMY KOHTPOJIIO, @ HPAaBCTBEHHOCTh OOpalleHa U K
BHYTPEHHEMY MHPY YEJIOBEKA.

[ToMmuMO yKa3aHHBIX BbIIIE OOHIMX M OTIUYHUTENBHBIX YEPT YTOJIOBHO-
MPOLIECCYaIbHOrO MpaBa U HOPM HPABCTBEHHOCTU HEOOXOAUMO YNOMSHYTbH U O
TPETbEM aCIEeKTe COOTHOILIEHUS NMPABOBBIX U MOPAJIbHBIX MPEANUCAHUNA — 00 UX
B3aUMOJICUCTBUM, KOTOPOE€ HAXOJHUT CBOE IIPOSIBICHHE B  CIEAYIOLIUX
MOJIOXKEHUAX IEUCTBYIOIIETO MPOLECCYABHOIO 3aKOHOIaTEIbCTBA.

1. YronoBHo-IpoueccyaabHOE IPaBO MOXHO paccMaTpuBaTh KaK OJHO U3
CPEJIICTB, IIyTEM KOTOPOr0 rOCYAapCTBO CTPEMUTCS 00ECeYrBaTh 0€3011aCHOCTh
o0miecTBa B LIEJIOM M KaXJOr0 €ro 4ieHa OT MPECTYMHBIX MOCATaTeNbCTB, a
TaK)K€ OCYIIECTBIIATHh 33Ja4d BOCCTAHOBJIEHUS CIIPABEIJIMBOCTH, HapyLIEHHOU
MPECTYMHBIM MOCITATENHCTBOM.

2. B ciuywyae ommOOYHOrO MPUBJICUEHUS K YrOJOBHOM OTBETCTBEHHOCTHU
HEBUHOBHOI'O  MPEIIOJIaraeTcsi BOCCTAHOBJIEHHE HApyUIEHHBIX TMpaB U
MOCTPaJaBIIMX MHTEPECOB TAKOrO JIMIA IyTEM OCYILIECTBICHUS B OTHOLIEHUU
HEro peadWIMTAIMOHHBIX MEp; BOCCTAHOBJIECHUE HAPYIIEHHON CIpaBeJIMBOCTU
(I'maBa 18 «Peabunuranus» YIIK P®D).

3. VYronoBHO-NpOLECCYaNbHBI  3aKOH  MCXOOUT M3  IPE3yMILUU
JI0OPOBOJIBHOCTH MOBEAEHHUS JIMI[ 10 OKa3aHWIO COAEUCTBUS B JOCTHKEHHUH
HPAaBCTBEHHBIX M IIPABOBBIX LIE€JE€H YrOJOBHOW IOCTHLIMM - MOAJIEPKAHUIO
COCTOSIHHSI CHPaBEUIMBOCTU B OOIIECTBE (llaya CBHUAETEIbCKUX TOKA3aHHM,
IIPEICTABIICHNUE J10KA3aTENbCTB, IPUCYTCTBUE MTPU MTPOU3BOACTBE CIEACTBEHHBIX
JeMCTBUIA B Ka4eCTBE MOHATOTO U T.11.). Eciu 1110 706pOBOIEHO HE BBIMOTHSET
00513aHHOCTEH, BO3JIOKEHHBIX Ha HEro JEHCTBYIOIIMM 3aKOHOM, TOCYJapCTBO
BIIpaBE€ MPUMEHUTh K HEMY COOTBETCTBYIOIINE MPUHYAUTEIbHBIE MEPHI.

4. VIIK PCOCP xapakrtepu3oBajcsi IJUCIPONOPLHMEN IPOLECCYATBHOIO
MOJIOKEHUST  OOBHHsIeMOro  (IOJ03pEBAaeMOro), ¢ OJHOM CTOPOHBI, U
norepuenuiero — ¢ apyrou. Tak, B coorBerctBuu ¢ 1.2 4.2 ¢1.120 YIIK PCOCP,
IIpU MPOBENCHUM JIO3HAHUS 1O JenaM, [0 KOTOPbIM IPOU3BOJCTBO
MpPEeIBApPUTENLHOTO CIEJCTBUS HE 00s3aTeIbHO, MOTEPIEBIINM HE UMEN TMpaBa
3HAKOMMUTBCSI C MaTepHaJlaMM JIeJla; IPOLIECCYaIbHOE 3aKOHOAATENIBCTBO HE
COJEPKAIO CPOKOB, B TEUYEHHE KOTOPBIX JHIO JOJKHO OBITh MPHU3HAHO
MOTEPHEBIIMM IO YIOJOBHOMY J€lly, 4YTO TMPHUBOAWIO Ha TMPAKTUKE K
VIIEMJICHHIO TpaB JIMI, [OCTPaJaBIIMX B pPe3yJbTaTe€ COBEPIICHHOIO
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MPECTYIJICHUSI, HO HE O00JaJaIMMuX COOTBETCTBYIOIIMM TMPOIECCyaTbHBIM
crarycoM. K coxanenuto, ¢ npunarueMm HoBoro YIIK P® manubie HepocTaTku
He ObUIM ycTpaHeHbl. B dactHocTH, cT.42 YIIK P® mo-npexHemMy mO3BOJISIET
opraHam YroJIOBHOTO MPECJIEA0BAHMS BBIHOCUTH MOCTAHOBJIEHUE O MPHU3HAHUU
JUUA TOTEPHEBIIMM HA OKOHYATENBHBIX 3TallaXx paccielOBaHMs, TaK KaK He
COJIEP)KUT YKa3aHHs Ha CPOKH, B TEUEHHE KOTOPBIX JMLO JOHKHO MPUOOpPECTH
npolieccyanbHblid cTaryc. B OTHOIIEHHM YKa3aHHOTO BBILIE OTJIWYUS JO3HAHUS
OT TPEIBAPUTEIBHOTO  CIEACTBUS  3aKOHOJAATENb BHEC  OIpEAeJICHHbIE
n3MeHeHus. TeM He MeHee, OHU HEe pa3peliarT MpodiieMy TOJKHBIM 00pa3oM,
Tak Kak ucnoibsyemas B 4.3 c1.225 VIIK PO dopmynupoBka He sBiseTcs
MMIIEPATUBHON HOPMOM U, CJIEIOBATENIBHO, IOMYCKAET HECKOJIBKO MPABOMEPHBIX
BApUAHTOB TMOBEJICHUS, HE BCE M3 KOTOPHIX OYIyT COOTBETCTBOBATH
HPaBCTBEHHBIM TPEOOBAHUSM.

B cmnenumanpHOM — nuTeparype  BBICKQ3aHO  MHEHUME O  HaJW4dHU
OJIHOCTOPOHHEI0 BIIMSIHUSI HPABCTBEHHBIX HMMIIEPATUBOB Ha COJEpkKAHUE U
pa3BUTHE HOPM IMIpaBa: «...CTENEHb pPa3BUTHUS IpaBa HAXOJIUTCS B MPAMOU
3aBHCHMOCTH OT MOPAJILHOTO (HPABCTBEHHOIO) Pa3BUTUs 00ImecTBa» . O1HAKO,
Ha MO B3IUISI/I, TAKOE BIUSHUE HOCUT B3aUMHBIN XapakTep, 4TO 00yCIOBIMBAET
HEBO3MOHOCTh BBIJICJICHUS] TPUUMHHO-CJICJICTBEHHBIX CBSI3€H B MPOUCXOISIINX
M3MEHEHUAX KaK IIPaBOBOM, TaK U HPABCTBEHHOM CHUCTEM.

C y4eToM pacCMOTPEHHBIX aClEKTOB COOTHOILIEHHUS MPABOBBIX U MOPAJIbHBIX
MpEeANUCaHui, MOKHO C(POPMYITUPOBATH BHIBO/IBI.

Bo-nepBbIX, CBf3b YrOJOBHO-NPOLECCYAIbHBIX M MOpPaJIbHBIX HOPM
XapaKTepUu3yeTcss MHOI0OOpa3sueM MpOSIBICHUN: UX €IUHCTBOM M OOIIHOCTHIO,
pa3iInuneM, a TAKKE B3aUMOJECHCTBUEM U MPOTUBOJAECHCTBUEM.

Bo-BTOpBIX, OOLTHOCTH YTOJOBHO-MIPOILIECCYATBHBIX U HPABCTBEHHBIX HOPM
oOyCJIOBIMBAET BKJIIOUEHWE MHOTHUX TpeOOBAaHMH MOpaid B COJAEpKAHUE
MPOILIECCYaNbHBIX ~ HOPM,  PETYJHPYIONUX  00JIaCTh  MPEABAPHUTEIHHOTO
paccieioBaHMs, 4YTO NPHUJAET BO3HUKAIOIIMM OTHOIICHUSIM HE TOJIBKO
YTOJIOBHO-IIPOLIECCYaJIbHBIN, HO U HPABCTBEHHBII XapakTep.

['oBOps O HPaBCTBEHHOM XapaKTEpe YIroOJOBHO-NPOLECCYATBHOIO IpaBa,
CeAyeT UMETh B BHUJY, YTO TAKOE YTBEPKJICHHUE JOMYCTUMO MPUMEHUTEIBHO K
ONPEJECICHHBIM COLUATBHO-TMIOJIUTHYECKUM M 3KOHOMHUYECKHM  YCIIOBUSIM.
be3yciioBHO, = COOTHOIIEHHME  HOPM  HPAaBCTBEHHOCTH U YIrOJOBHO-
MpolecCyalbHBIX HOPM B XOJI€ MCTOPHUYECKOrO pa3BUTHUs OOLIECTBA U
rocyJ1apcTBa MOCTOSIHHO MEHSETCS B Ty WM HHYK CTpOHY. BMmecte ¢ Tem, B
paMKax €IUHBIX YCIIOBHH CJIEAYET YUYWTHIBATH W BIHMSHUE HAa COJEpKAHHE
HPABCTBEHHBIX HOPM COOCTBEHHOTO COLIMANIbHO-KYJIBTYpHOTO apeana. boiee
TOTO, CaMO BO3HMKHOBEHHE U IE€PBOHAYAIBHOE COOTHOIIEHUE IPABOBBIX H

' T'yces A.H. OpraHsl BHYTpEHHHX el Ha IyTH K IpaBoBoMy rocyxapctBy // C6. Tp.
anblOHKTOB U couckarene Bem. 1. — CII6.: C.- I16. ropua. ua-r MBJl Poccun, 1993. —
C.24.
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HPAaBCTBEHHBIX HOPM 00yCIIOBIICHO COOTBETCTBYIOLIUM YPOBHEM
SKOHOMHYECKOTO Pa3BUTHS OOIIECTBA’.

B-Tperpux, eciaum  yroJiOBHO-NPOLIECCYyaJbHbIE HOPMBI  BCTYIAOT B
MIPOTUBOPEYHE C HOPMAMHU HPABCTBEHHOCTH, TO OHM BOCIPHUHUMAIOTCS Kak
HecrpaBeuiuBele. Ha 310 oOpamaer BHuMmanue Kouctutynuonsusii Cya
Poccniickonn denepanyu, Mpu3HaBas T€ WA UHBIE ITOJOKEHUS JEHCTBYIOLIETO
VIIK PCOCP ne coorBerctBytommmu Konctutyuun Poccutickoit denepanuu.
Tak, nanpumep, nocranorienueMm KonctutyuuonHoro Cyna P® ot 23 mapra
1999 r.' npusHansl He cooTBercTBYIOmMMH KoHcTHTYyHH P® momoxenus u.1
cT. 218 u ¢1.220 VIIK PC®CP B TOl Mepe, B KOTOPOM MCKIIIOYAIOT HA CTaauu
IPEIBAPUTEILHOTO PACCIEIOBAHUS BO3MOXKHOCTh CYyAEOHOro 00KajoBaHUs
NEUCTBUII M PEIIEHUWH OpraHa J03HaHUSA, CJIENOBaTENsl WM IPOKypopa
3aMHTEPECOBAHHBIMHU JIMI[AMU, KOHCTUTYIIMOHHBIE IIpaBa KOTOPBIX HapylIeHbl. B
nocranostennn Koncrurynmonsoro Cyma P ot 27 uronst 2000 .” mpu3HAHBI
He coorBeTcTBYOmMMU Konctutyuuu PO nonoxenus u.1 ct.47 YIIK PCOCP,
B TOW Mepe, B KAKOM OHU MPEIOCTABISAIOT JHUIY, HOAO3PEBAEMOMY B
COBEPIICHUU MPECTYIUIEHUS], TPABO MOJIb30BATHCS MTOMOIIBIO 3aIUTHUKA JTUIIb
C MOMEHTA MPEABSBICHUS €My MPOTOKOJA 3ajep>KaHus TUOO0 MOCTAHOBIICHUS O
MIPUMEHECHUN K HEMY MEpbI MPECECUEHHS] B BUAE 3aKIOUYEHHS IOJ CTPAXy OO
npeabsiBilieHUs OOBUHEHHUA. JlaHHBIE TIOJIOKEHUs, CPOPMYJIUPOBAHHBIE B
nocraHoBiaeHnn Koucturymmonnoro Cyna P®, nonyuyunu pa3BUTHE B
OenepanbHoil 3akoHe Poccuiickoit ®@enepaumu ot 20 mapra 2001 r. «O
BHECECHUU W3MEHEHUN M JONOJHEHUN B HEKOTOpPHIE 3aKOHOJATEJIbHBIE AKThI
Poccuiickoit denepanuu B cBsi3u ¢ patudukanyein KoHBeHIIMN 0 3aluTe mpaB
YeloBEKA M OCHOBHBIX CBOOOm». C MOMEHTA BCTYILUICHHS JAHHOTO
HOpPMAaTUBHOro axkta B 3akoHHyw cuiy cr.47 VYIIK PCOCP mnomnexana
IIPUMEHECHUIO B HOBOM PEIAaKLINU, KOHKPETU3UPYIOLIEH MOMEHT BO3HUKHOBEHUS
IpaBa Ha 3alIUTy.

B xone npunatus HoBoro YIIK P® 3akonHoparens yden HMeErOMIMACA
MMPABONPUMEHUTEIBHBIM ONBIT W KOHKPETU3UPOBA MOMEHT, C KOTOPOIO
3aIIATHUK MOXET OBIThH JOMYIIEH K yYaCTUIO B YTOJIOBHOM jeie (4.3 cT.49).

Cornamasice B TI€JIOM C BBIICH3JI0KEHHBIM, HEOOXOIUMO OOpaTHTH
BHUMAaHUE Ha psJ  aCIEKTOB, KOTOpbIE ABJISIOTCA 10 CHUX  TOP
HEHUCCJIEJOBAHHBIMUA, HO, T€M HE MEHEE, WIPalT CYIIECTBEHHYIO pOJIb B
ONPEAECICHUN COOTHOILICHHUS YTOJOBHO-IIPOLECCYAIbHBIX W HPaBCTBEHHBIX
HOPM.

? JlymanoB X.M. MoHoHOpMaTHKa ¥ HadaisHoe mpaBo / X.M. Jlymanos, A.J. Ilepmmr //
I'ocynmapctBo u paso. — 2000. — Nel. — C.100.

! Cobpanue 3akoHoaarenbeTBa Poccuiickoit @enepanun. — 1999. — Nel4, — Ct.1749.

? Cobpanme 3aKoHOaTenbcTBA Poccniickoit demeparmn. — 2000, — Ne 27. — Cr.2882.

3 Cobpanue 3akonoaarenbeTBa Poccuiickoit @enepanun. — 2001, — Nel3. — Ct. 1140.
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[To MoeMy MHEHUIO, aHAIM3UPYS MPaBO U HPABCTBEHHOCTh, HEOOXOIUMO
YCTAaHOBUTb TE€ UX OJJIEMEHTBI, KOTOpBIE NOMJIEKAaT CcpaBHEHHIO. OT uX
OINpPENENICHNS] B CYIIECTBEHHOM CTENEHM 3aBHCHUT XapaKTEPUCTHKA Pa3IMYHBIX
IIPOSIBJICHUM COOTHOLIEHUS IPABOBOW U MOPAJIILHOW CHCTEM.

B kadectBe OIHOrO W3 OTIMYMA IpaBa MU HPABCTBEHHOCTU YYEHbIE
HA3bIBAIOT CIOCOOBI OOECTeUeHUs] HWCIOJHEHHUS MPAaBOBBIX M MOPAIbHBIX
NpeANnucaHuii (Mopajib, B OTJIMYKME OT MpaBa ONUPAETCS HCKIIOYUTENbHO Ha
BHyTpeHHHe umneparusbl). B aroit cBsa3u B.C. ConoBbeB nucai: «TpeboBanue
HPaBCTBEHHOI'O0 COBEPIICHCTBA, KaK BHYTPEHHETO COCTOSHUSA, MPEANojaraer
CBOOOIHOE WM JTOOPOBOJIBHOE MCIOJHEHUE, BCIKOE MPUHYKIECHUE, HE TOJIBKO
¢u3nueckoe, HO U TICUXOJOTUYECKOE ... U HEXKEJIATeJbHO U HEBO3MOXKHO;
HAalpOTUB, BHEIIHEE OCYILIECTBICHUE HM3BECTHOTO 3aKOHOMEPHOIO MOPSAKA
JIOIYCKAET MpPSMOE WIM KOCBEHHOE NPHUHYXKACHHUE, W, ITOCKOJIBKY... LEJbIO
IIPU3HAETCd HWMEHHO peaju3alMsi, BHEIIHEE OCYLIECTBIECHUE W3BECTHOIO
Onara...., TIOCTOJIbKY HPUHYIUTEIbHBIM XapakTep 3aKOHAa CTaHOBUTCSA
HEOOXOJUMOCTBIOY .

Takum o0Opa3zom, cieayeT Npu3HaTh, YTO MPaBO, BKJIKOYAs U YTrOJOBHO-
IIpoLIECCYaIbHOE, HE SIBJSIETCS BCELEIO HPABCTBEHHBIM. Y Ka3aHHOE MOJIOKEHUE
MOATBEPKIAACTCS U Pe3yJbTaTaMU MPOBEJEHHOIO aHKETHUPOBAaHUS pPaOOTHUKOB
IIPABOOXPAHUTENBHBIX OpraHoB. Tak, aumb 16% ONpOMIEHHBIX CYUTAIOT, YTO
MOJIOKEHUSI TPOLIECCYaIbHOr0 3aKOHA B IIOJHOM MeEpe COOTBETCTBYIOT
TpeOOBaHUSIM HPABCTBEHHOCTH, 12,5% yTBEpKAarOT, YTO HE COOTBETCTBYIOT, H,
HakoHel, 56% muIl yKa3bIBalOT Ha HEIMOJHOE cooTBeTcTBUE. [Ipu oOpaTtHOM
JOTMYIIEHUH CJIEI0OBAIO0 Obl MPU3HATH OTCYTCTBHME HEOOXOAMMOCTH B MPaBe KakK B
peryisitope OOIIECTBEHHBIX OTHOIICHHWM, TaK KaK TrapaHTHEeH WCIOJIHEHUS
JT00BIX 0053aTEIbCTB BHICTYNAIU Obl BHYTPEHHHE HPABCTBEHHbIE MMIIEPATUBBI
CaMHUX CyOBEKTOB OOIIICCTBEHHBIX OTHOIIICHHH.

Ha ™o B3risa, nmpaBO M HPAaBCTBEHHOCTb COOTHOCSTCS  CIIEAYFOLIUM
oOpazom:

Cxema 1

' Ilur. mo: ConoseB B.C. OmnpaBmanme nobpa: HpapcrBenHas duiuocodus. — M.:

Pecry6mnuka, 1996. — C.329.
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1 — mpaBOBbBIE HOPMBI;
2 — HPaBCTBEHHbBIE HOPMBI

VY CTaHOBIIEHME YKa3aHHOTO COOTHOLIEHUWS IPABOBBIX M MOPAJIbHBIX HOPM
JNETEPMUHHAPOBAHO HAJIMYMEM OTHOLIEHWW, HE PEryJIMPyeMbIX IPABOBBIMU
cpeacrBaMu. [loaToMy B cucTeMe MOpalabHBIX HOPM, HAa MOM B3IJISM, CIEIYET
BBIJIENATh IBE CAMOCTOSITENbHBIE TPYIIIbIL:

1) MopaibHble HOPMBI, KOTOPBIE SBIISIFOTCS COCTABHOM YacThlO JEHCTBYIOLLEH

MPABOBOM CUCTEMBI;

2) MOpajbHbIE HOPMBI, PETYJIHUPYIOIIKE Ty IPYIIy OOIIECTBEHHbBIX OTHOLIEHUH,

KOTOpBbIE O€3pa3InyHbl C TOUKU 3pEHUS MpaBa U MIOTOMY HE YPETyJIUpPOBAaHbI

UM.

Cxema 2

1) mpaBOBBIE HOPMBI;

2) HpPaBCTBEHHBIC HOPMBI, PETYJIMPYIOIIME OTHOIICHUSI, HE 00eCIIeunBaeMbIe
rOCYIapCTBEHHBIM MPUHYKICHUEM;

3) HpaBCTBEHHBIE HOPMBI, SBJISIOIIUECS OPraHUYHON YACThIO JIEUCTBYIOLIEH
MIPaBOBOM CHCTEMBI.

Hanuune HPABCTBEHHBIX TpeOOBaHUI, UCIIOJIHEHUE KOTOPBIX
rapaHTHUPOBAHO rocy1apCTBEHHBIM MIPUHYKJICHUEM, OTMEUYEHO B
MPOLIECCYaIbHON JTHTepaType’, OXHAKO 3HAYCHHE yKa3aHHOH KiaccuduKaIrum
HPaBCTBEHHBIX HOPM HE HAIILJIO CBOETO OTPAXKEHUS.

Tak, OOIIHOCTBPIO MW E€AMHCTBOM TMPaBOBBIX M MOpPAJIbHBIX HOPM
XapakTepU3ylOTCd BCE€ TPU YKA3aHHBIX Ha cXeMe 2 KOMIIOHEHTa, 3a
UCKIIIOUCHHEM TaKOTO CBOWMCTBA, KaK YaCTUYHOE COBMaaeHue cdepsl
peanu3anMyi TPABOBBIX M MOPAIBHBIX MpeanucaHuii. [laHHas 0coOEHHOCTH
XapaKTEPHa TOJIBKO JUISI TEX MOPAJIbHBIX HOPM, KOTOPBIE SIBIIAKOTCSI COCTaBHOU
YaCThIO MPABOBOW CUCTEMBI.

AHaJIM3UPYsT OTMEUEHHBIE Pa3inyuus NpaBa U HPABCTBEHHOCTH, HEOOXOAUMO
KOHCTaTHUPOBaTh, UYTO OHHU PACHPOCTPAHSAIOTCA TOJBKO HA CPaBHUBAEMBIE C

'Cwm., Hanpumep: AxynoB P.X. Yka3. cou. — C.25.
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IIPaBOM MOpaJIbHbIE HOPMBI, KOTOPbIE PETYIUPYIOT OOLIECTBEHHbIE OTHOLICHHUS,
o0ecrieurBaeMble UCKJIFOYUTEIIBHO BHYTPEHHUMH HPaBCTBEHHBIMHU
MMIIEPATUBAMH.

PaccmaTtpuBast nHbIE TPOSIBICHHS] COOTHOILIEHHUS IPABOBBIX M HPABCTBEHHBIX
MPEANUCAHUM, CIEAYEeT BBIIEINUTh JBE CaMOCTOATENBHBIE TIPYIIBI HOPM,
B3aUMOJICUCTBYIOIINX MEXIY COOOM:

- TIPaBOBBIE HOPMBbI M HOPMBI HPABCTBEHHOCTH, BKJIIOYEHHBIE B IPABOBYIO
CUCTEMY;

- IPaBOBblE HOPMBI M HOPMBI HPABCTBEHHOCTH, HE BKJIIOYCHHBIC B
JNEHUCTBYIOIIYK CUCTEMY IIpaBa.

YuutsiBas TO 00CTOATETBCTBO, YTO HOPMbI HPABCTBEHHOCTH, BKJIFOUEHHBIE B
NpaBOBYIO CHCTEMY, B TOJHOM Mepe OTBEHYalT Cheuupuueckum
XapaKkTepUCTUKaM, IPUCYILMM HPABCTBEHHOCTH, OHHM, Ha MOHW B3IJIAL, B
HauMEHbILIEH CTENEHH MOABEPKEHBI TPOTUBOAECUCTBUIO C OOLUTMMHI MOPaJIbHBIMU
TpeboBaHusiIMU.  BTOpoli  BBIJENEHHOW  Tpymme  HOPM  CBOMCTBEHHA
IIPOTUBOIIOJIOKHAS TCHACHIMS.

Crenytomieit mpoOaemMoii, He TOTyUUBIIEH CBOETO Pa3BUTHS U ajbHEHIIEro
UCCIICIOBAHUsl, SIBISIETCS, C OJHOM  CTOPOHBI, COOTHOLICHHE HOPM
HPaBCTBEHHOCTH M YTOJOBHO-IIPOIIECCYATBHBIX HOPM, 00JaJatoNIuX Pa3IudHON
IOPUIUYECKON CHIJIOM, a, C JPYTrOW CTOPOHBI, COOTHOIIEHUE HPABCTBEHHOI'O
COZEPKAHUS YTOJIOBHO-TIPOLIECCYATBHBIX HOPM PA3JIUYHON IOPUIUUECKON CHUJIBI.

PackpbiTue CymHOCTHM AaHHOW MpPOOJEMBbl MPENINONaraeT H3yyeHUue He
TOJIBKO cojiepaHusi, HO U (Gopmbl npaBa. Ha yka3zaHHBIN aclieKT ucciae0BaHMiMl
MPOLIECCYATHUCTHI O CUX TIOp HE oOpaIiajivi CBOEro BHUMaHUSI.

JIaHHBIM BOIPOC HE U3ydAICS U C TOYKHA 3PEHUS COIIOCTaBJICHUS
HPAaBCTBEHHOI'O COZAEpXaHMs pa3nuuyHbIX (opm mpasa. Bmecte ¢ Tem, ciemyer
KOHCTaTUpOBaTh, YTO (hOPMBI IpaBa B TEOPUHU IpaBa pa3paboTaHbl JOCTATOYHO
TOJTHO .

®opma mpaBa — O3TO BHEWHAA (QopMa BBIPAKEHUS U 3aKPEIUICHUSA
rOoCy/IapCTBEHHOM BOJU. B Takom TonkoBaHuMM (OpPMBI MpaBa peyb HUOECT O
HOPMATUBHO-TIPABOBBIX aKTaX, KOTOPHIE MOTYT OBITh KIACCU(HUIIUPOBAHBI IO
pa3nu4yHbIM OCHOBaHUSAM. OJIHUM W3 HUX SBIISIETCS FOPUJIMYECKAsl CUJIa aKTOB,
YKa3bIBaroUas HA UX MECTO B CUCTEME HOPMATHUBHO-IIPABOBBIX AKTOB, a TAKXKE
MOAYEPKUBAONIAS NX 3HAYEHUE — BEPXOBEHCTBO MJIM NOJAYUHEHHOCTD.

JlelicTByromiass B HAcTOsALIEE BpeMs IPaBOBasi CHUCTEMA IIOJIY4YMIJIA CBOE
3akperienue B Konctutynmuu PO (cr.15) m coctout u3 Koncturynuu PO,
OOLIENPU3HAHHBIX  MPUHIUIOB W HOPM  MEXKIYyHapOAHOTO  TpaBa,
MEXIYHapOIHbIX 10roBopoB Poccuiickonn ®enepanyu, 3aKOHOB, a TaKKe
Pa3JIMYHBIX OJ3aKOHHBIX aKTOB.

''Cwm, Hamp.: Komapo C.A. O6mas teopusi rocyaapctsa u mpasa. — M.: KOpaiit, 1998. —
C.222-226; O6mas teopus rocyaapcrsa u npasa. — M.: FOpucr, 1999. — C.38-39; Teopus
rocynapctsa u nipasa / [lox pexa. B.B. JIazapesa. — M.: FOpucr, 1996. — C.35-36.
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C yueroM mnonoxeHus m. «o» cr.71 Konctutynmuu P®, oTHOcsumiero
YI'OJIOBHO-IIPOLIECCYAIbBHOE 3aKOHOJATEIBCTBO K HMCKIIOUYMTEIBHOMY BEICHUIO
Poccuiickon ®enepanuu, B AUCCEPTALMUA HCCIEAYIOTCS TOJBKO IOJOKEHUS
benepanbHOrO 3aKOHOIATENBCTBA HA MPEAMET UX COOTBETCTBHS HPABCTBEHHBIM
TpEOOBAHMSIM U YCTaHOBKaM.

IOpunnueckas cwia HOPMATUBHO-IIPABOBOIO aKTA IMPEAINOJIAracT €ro
COOTBETCTBHE TMPEIBSIBISIEMBIM TpPEOOBAHMUSIM, B TOM YHCJIE€ W TaKUM, Kak
COBEPIIEHCTBO (OPMBbI U COJEPKAHMS, a TAKIKE HEMPEPEKAEMOCTb COOIIOACHUS
ITOJIO’KEHUI HOPMATUBHOI'O AKTA.

[Ipy onucaHWM OCHOBHBIX OTJIMYUTEIBHBIX YEPT, XapaKTEPU3YIOUIUX MPABO
U HPABCTBEHHOCTb, YKAa3bIBaJOCh  HA TO, YTO TOJbKO HPABCTBEHHOCTH
OPUEHTUPYET Ha COBEPILICHHBIE BOIUIONIEHUS HOpM. IloaTOMy, HAa MOW B3IJIAL,
IOpUIMYECKasl Cujia JII00OT0 HOPMATHBHO-IIPABOBOTO aKTa, B TOM YHCIE U
PEryJIUPYIOIIEr0  YrOJOBHO-IPOLECCYATbHYIO  JI€ATEIbHOCTh, OOBEKTHUBHO
ONpeNENseT HE TOJBKO MECTO aKTa B JIEWCTBYIOLIEH MPABOBOW CHUCTEME, HO U
yKa3bIBaeT HA 00bEM HPABCTBEHHOTO COJICP KAHMUS, PUCYIINI TaHHOMY aKTYy.

[TomyuyenHslii BBIBOJ TOATBEpKAaeT W TOT (hakT, YTOo crenuduka
POCCHIICKOTO  MEHTajnuTeTa JETEPMHHHUPYET O€3yCIOBHOE  COOJIIOICHHE
IPAKIaHAMHU TOJBKO TE€X 3aKOHOB, KOTOPBIE COOTBETCTBYIOT, II0 MX MHEHHUIO,
KPUTEPHIO CIPABEUTMBOCTH', 4 KATErOPUs «CIIPABETHBOCTE» OTHOCHUTCS K
YHUCIly OCHOBHBIX KaTeropuid 3TUKHU. Takum 00pa3oM, HENPOTUBOPEUUBOCTH
HOPMATHBHO-IIPABOBOI'O  aKTa  MOpaJIbHBIM  HOpMaM  OOYCJIOBJIMBAET
HEIPEPEKAEMOE HCIOJHEHUE €ro mnoJioxkeHui. ClienoBaTesbHO, OpUInYecKas
cwia JiIo00ro HOPMATHUBHO-IIPABOBOTO  aKTa  SIBJISIETCS  MEPUJIOM  €ro
HPaBCTBEHHOI'O COAEPKaHUS.

Kouctutymuss P®, obnamast BbICIICH OPUIUYECKON CHIION, BBICTYyHAeT
HPABCTBEHHBIM KpHUTEpUEM, (PUKCATOPOM MOpPAIbHBIX IIEHHOCTEH, OXpaHa
KOTOPBIX FapaHTUPOBaHA rOCYAaPCTBOM.

Eme B Hawase mpommoro Beka pycckui teopetuk npaBa K.A. Kysnenos
yKa3blBaJl HA MOSIBJIEHUE HOBOM TEHJEHUMHU B OOLECTBE — MPOTUBONOCTABICHHUE
JUYHOCTU OOILECTBY, a TakXke 000CO0JEHNE JTUYHOCTU CO CBOMMHU MHTEPECAMHU
oT cdepbl OOIIECTBEHHOro OBITHA . B HOCIEyIONeM yKa3aHHAs TEHICHIHS
MOJIy4nJla CBO€ 3aKOHOMEPHOE pa3BUTHE, YTO HAXOJIWUT CBOE IPOSBICHHUE,
MIPEXKIE BCETO, B OJIOKEHUSIX TIEUCTBYIOLIErO 3aKOHOIAaTEIbCTBA.

Tak, MIPUMEHEHHE MPEyCMOTPEHHBIX IPOLIECCYATBHBIM
3aKOHOJIATEIBCTBOM MEpP MPUHYKACHHUS CYIIECTBEHHBIM OOpa30oM 3aTparMBaeT
UHTEPEChl  OTACJbHOW JIMYHOCTH, BOBJEUYEHHOM B cdepy yroioBHO-
npoueccyalbHblX OTHOIEHUM. [lostomy Koucturyuuss PO 3akpernnsier He
TOJIKO OCHOBHBIE TMpaBa W CBOOONBI TpakJaH, HO M OCHOBAHUS, a TaKKe

oY noapooOHee: Hukomnaera O.I1. Yka3. crarps. — C.82-85.
2 Cm. nonpoOHee: KyszneroB K.A. Teopust mpaBa. Beim. mepssiii. — Onecca: Kaurousna-Bo
A.A. Bacenko; Tun. Texauk, 1918. — C.19-26.
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HNOPSAJOK MX OrpaHUYEHHUs CYyOBEKTaMU IMPOLECCyalbHbIX OTHOUIEHWH (CT. CT.
18, 19, 22, 23, 24, 25 Konctutryuuu P®D).

be3yci0BHBIM JOCTHKEHMEM pa3BUTHUA OOILECTBA CJEAyeT NpPU3HATH
BKIItoueHue B aeiicTByomyto Konctutyuuio PO monoxeHus, 0ObIBISIONIETO
IIPUHLNNBI U HOPMBI MEXIAYHAPOJHOIO IpaBa M MEXIYHApOIHBIE JOTOBOPHI
Poccuiickoii  ®enepanuu  4actbl0 €€ mpaBoBod cucrembl (4.4 cT.15
Konctutynuun P®). CornacHo yka3aHHOW HOpPME, MEXyHapOIHBIE J10IOBOPbI
00Ja1aI0T TPUOPUTETOM TOJIBKO MO OTHOLIEHUIO K MpaBHJIaM, 3aKPEIIEHHBIM
BO BHYTPEHHUX 3aKOHax CTpaHbl. JTO O3HadaeT, 4to KoHcruryuus PO He
TOJIBKO COJEPKUT B ce0Oe IOJIOKEHMs, HallpaBICHHbIE Ha OXpaHy NpaB U
3aKOHHBIX MHTEPECOB YYAaCTHMKOB YTOJIOBHOIO Ipoliecca, HO U obeperaer
OCOOCHHOCTH COLIMO-KYJIBTYPHOTO pa3BUTUS CTpPaHbl, TaK KaK COAEpKaHHE
HPAaBCTBEHHOCTH HAIIPAMYIO 3aBUCUT OT IIOJIMTUYECKHUX, SKOHOMUYECKUX,
OYXOBHBIX M MHBIX YCIOBUH (DYHKIMOHUPOBAHUS M PA3BUTUS KOHKPETHOTO
obmiectBa. B 3Toil cBfi3M 3aciyXUBaeT BHUMAHUS MHEHHE OIPOIICHHBIX
aBTOPOM TMPAKTUUYECKUX paOOTHHKOB. Tak, 43% pecrnoHJAEHTOB CUMTAIOT, YTO
nonoxkenuss Koucturynuu PO B Oonblieil  CTEEHH COOTBETCTBYIOT
HpPaBCTBEHHBIM TpeOoBaHusM, ueM HOpMbl YIIK P®; 27,8% u3 Hux BbIpazuiu
IIPOTHUBOIIOJNOKHYIO TOUKY 3peHHsl, a 29,2% 3aTpyAHIINCH OTBETUTb.

B crmenumanbHOM snuTepaType HalUIa CBOE OTPAXXEHUE TOYKA 3pPEHUS
MPAaBOBEJIOB O HECOOTBETCTBUM OTAECIbHBIX MoJoxkeHnt Koncturyuuu PO
MHPOBBIM cTaHmapTaM' . OJHAKO, C YYETOM BBIUICHU3IOKEHHOTO, CIELYeT
OTMETUTh, YTO HEOOyMaHHOE TIOJUMHEHNE BHYTPUTOCYJapCTBEHHON MPaBOBOM
CUCTEMBI MEXIYHAapOJHBIM IIPUHIMIIAM, HOPMaM M JIOIOBOpaM HE TOJIBKO HE
COOTBETCTBYET LE€IM MpaBa c(HOpMHPOBaTH COLMAIBHO-LENECO00pa3HbIE
KOOPJMHATHI JKU3HEJIEATEIBHOCTH O0ILECTBA, HO U SBJIIETCS HEONPaBIaHHBIM C
HPaBCTBEHHOM TOYKU 3PCHMUS.

OCHOBBIBasICh Ha aHAJIU3€ OTAEJBHBIX IOJOKEHUH TAaKMX MEXIYHApPOJHO-
MPaBOBBIX aKTOB, Kak BceoOmas mexmaparus mpas denoBeka oT 10 mexalOps
1948 r., MexxnyHapOAHBIN MaKT O TPAKAAHCKUX U IMOJMTHYECKHUX IpaBax oT 19
nexkabpss 1966 r., KoHBEHIMS NPOTUB TBITOK M JPYTHX YHWKAKOIIUX
YeJI0BeUYeCKOe JOCTOMHCTBO BHUIOB OOpamieHus W Hakazanus oT 10 mexaOps
1984 1., EBponeiickas KOHBEHIMS O BO3MEUIEHUMM yuiepOa KepTBaM
HAaCWJICTBEHHBIX MpecTyruieHuid oT 24 Hos0pst 1983 r., CBOA NPUHLMIIOB
3aIIMUTBI BCEX JIMII, IMOJABEPraroIINXCs 3aJACPKAHUIO WM 3aKJIIOYEHUIO B KAKOU
661 TO HE OBUIO (opMe, oT 9 mekaGpst 1988 r., a Takke HEKOTOPBIX APYIHX,
MO’KHO c(hOpMyIMpPOBaTh CAEAYIOLIME BBIBOBI [10 JAHHOMY BOIPOCY.

' Cm.: Yupxur B.E. O HexoTopsix mpobremax pedopmbl poccmiickoit Komcturyrmum //
I'ocynapctBo u npaso. — 2000. — Ne6. — C.5.

? Mex/IyHapoHbIe aKThl O TpaBax genoBeka.— M.: HOPMA-UH®PA M, 1999. — C.39-43,
53-68, 208-216, 226-237, 606-609.
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1. 3akpermiennsle B Konctutyuuu Pocculickoil @enepauuyu OpUHUMUIIB, B
OTJINYKE OT HEKOTOPBIX MOJIOKEHUN MEKIYHAPOIHBIX aKTOB, XapaKTEPU3YIOTCS
OOJIBIION TOYHOCTHIO (POPMYIHPOBOK, COACPKALTUX OCHOBAHUS U YCIIOBUS, IIPU
KOTOPBIX JOIYCKAeTCd OrPAaHMYEHUE OCHOBHBIX 3aKOHHBIX IpaB U CBOOOJ
yenoBeka W rpaxaanuHa. Tak, ct.51 Koncrutynum Poccuiickorn ®denepanun
3aKpervIsieT MpaBo JiMia HE CBUIETEILCTBOBATh MPOTHUB CEOs, CBOErO Cympyra
Wi ONU3KUX POJICTBEHHUKOB. AHAJOTMYHOE TMOJOKEHUE, COAECpKalleecs B
MexXxayHapOoJHOM MAaKTe€ O TPaXJAHCKUX MU TMOJUTHYECKUX IIpaBax, SIBIISIETCS
TOJBKO TapaHTHUEH OT CaMOOOBUHEHUS: «KaXIbli HMMEET MpaBoO... HE OBITH
MOHY>KJAEMBbIM K Jlaye IMOKa3aHUW NpoTUB camoro ceds» (m.3 cr.14 Ilakta).
[IpyHiun  npe3yMmiuy  HEBUHOBHOCTH,  3auUKCHpoBaHHBIM B cT.49
Koncturyuuu Poccuiickoir  ®@enepanuy, MOJYYWI CBOE  IOPUAMYECKOE
3aKpeIieHne TaKkKe M B MEXIYHApOJHBIX MpaBoBbIX akTax (cT.11 Bceobmiei
JeKJIapalluy MpaB yesaoBeka, .2 cT.6 KoHBeHUMH 0 3amuTe mpaB YeloBEKa U
OCHOBHBIX CB0OOJ, 4.2 1. 84 MUHUMAIBHBIX CTAHIAPTHBIX PABHI OOPALICHHS
C 3aKJIOYeHHBIMU OT 13 masg 1977 r.z, [Tpunnun 36 CBoja MPUHIIUIOB 3AIIUTHI
BCEX JIMII, TIOJBEPTTIINXCS 3aJCPKAHUI0 WU 3aKITIOYCHUIO B KaKOW Obl TO HHU
ob110 popme). OgHAKO HU OJTHA HOPMA MEXKITYHAPOIHBIX aKTOB, PETYIUPYIOIINX
MNPUHLKN TPE3YMIIMU HEBUHOBHOCTH, HE COJIEPKHUT YKa3aHUSI HA MOMEHT
MpU3HAHUS JIMIa BUHOBHBIM, XOTS W 3aKpervisieT MpaBWIO O TOM, YTO
BUHOBHOCTh YCTAHABJIMBAETCSI B 3aKOHHOM TOPSIKE MyTEM IJIaCHOTO CyJ1e0HOTO
pazOuparenbcTBa € OOECIEUEHHEM peaju3allid BCEX BO3MOXKHOCTEH IS
3aILUTBHI.

2. Kaxnaplii OTOEABHO B3STHIM  MEXAYHAPOAHO-NIPABOBOM aKT HE B
COCTOSIHUM YPEryJIMPOBaTh, OXBAaTUTh BCE TE MOJO0KEHUS, KOTOPHIN HAIIA CBOE
3akpemieHue B Koncrturynuum P®. Tak, HecMOTps Ha TO, YTO B HACTOsIIEE
BpeMsl JICHCTBYIOT aKThl, HAIIPABJICHHbIC HA 3aLIUTy IpaB JUI, NOTEPHEBIINX B
pe3yJIbTaTe COBEPIICHHOTO MPECTYIUICHHUS, HX MOIOKCHHS IPELyCMATPHBAIOT
TOJBKO CaMy HEO0OXOJUMMOCTb KOMIIEHCAllMM YyIepOa, a TakkKe 3aKperuisitoT
CBOOOJHBIM JOCTYn K mpaBocyAuto B orinuue oT cT.52 Koncrturynuum PO,
KOTOpasi COJAEPKHUT OOIMMA MPUHIWAN OXPaHBl TIPaB TMOTEPIIECBIIAX OT
MPECTYIIEHUH U 3710YIIOTPEOIEHUI BIACTBIO.

3. HeomnpeneneHHocTh (POPMYTUPOBOK OCHOBOMOJIATAIOIIMX TMPUHIIUIIOB,
COJIEPIKAILUXCA B MEXIyHApOJHO-IIPABOBBIX aKTax, CIOCOOCTBYS, C OJIHOM
CTOPOHBI, pacHIUpeHu0 c]epbl MX NPUMEHEHHs, C JPYroil CTOPOHBI, HE
YUUTHIBAET CHEeUU(PUKKA pa3BUTHS OOIECTBA B paMKax OTIEIbHO B3STOTO

! Tpasa uenosexa / Coct. JI.H. Illecrakos. — M.: M3a-Bo Mock. roc. yu-ta, 1990. — C.85-
117.
? MexayHapoaHbie aKThl 0 TpaBax uenoeka— M.: HOPMA — UHOPA M, 1999. — C. 190-
205.
Jlexnapanusi OCHOBHBIX MPHUHIUIIOB MPaBOCYAUS JUIS JKEPTB NPECTYIUIGHUS U
3710ynoTpedsieHus BiIacThio ot 29 Hos0ps 1985 r. // Tam xe. — C. 165-167.
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rocyJ1lapcTBa, Ha 4TO, 3a4acTyl0, yKa3blBaeTcsi B caMux akrax. Hampumep, m.2
IIpenBapurenbHpIX  3aMeyaHU  MUHHMManbHBIX  CTAHIAPTHBIX  IPABUII
oOpamieHusi ¢ 3aKimO4eHHbIMH OT 13 mast 1977 r. yka3piBaeT Ha TO, 4YTO
«IpUHUMAs BO BHUMAaHHME pa3HOOOpa3ue IOPUIUYECKUX, COLMAIbHBIX,
PKOHOMHYECKUX M TeorpauuecKuX YCIOBUH, SICHO, YTO HE BCE JTH TPaBUIIA
MOXHO IPUMEHATH NOBCEMECTHO U OJJTHOBPEMEHHOY.

4. Cornamascph B IE€JIOM C BBICKQ3aHHBIM B MPOLECCYAIBHOMN JIUTEPATYPE
MHEHHUEM O  TMPOSBICHUM  HPABCTBEHHOCTH  CYOBEKTOB  YI'OJIOBHO-
MPOIIECCyaTbHOM JAEATEILHOCTH HE TOJILKO B COONIOJIEHUM OYKBBI 3aKOHA, HO U
qyxa mpaBa', B CBETE BBINICU3/IOKEHHOIO0 MOXKHO KOHKPETH3HPOBATH JAHHBIN
TE3HC B 4aCTHU COOJIOJICHUS JyXa BHYTPUTOCYAApPCTBEHHOIO MIpaBa, a HE TOJIBKO
CTpEeMJICHHUS K COOTIOCHUIO OOILETPU3HAHHBIX MPUHIIMIIOB U HOPM.

@opMOli BHEIIHETO 3aKpEIUICHUSI TPAaBOBBIX HOPM, PETYJIUPYIOMINX
YI'OJIOBHO-IIPOIIECCYAIBHYIO JE€ATEIbHOCTD, /10 HEJJABHETO BPEMEHU SIBIISLICS U
VIIK PCOCP, MHOrH€E MOJIOKEHUSI KOTOPOTO yCTapesid U HE COOTBETCTBOBAIU
KOHCTUTYIITHOHHBIM  TpeOOBaHUSAM. 3HAYMMOCTh YKAa3aHHOTO HCTOYHUKA
YTOJIOBHO-TIPOIIECCYATLHOTO TIpaBa, OOYCIOBIMBAET HEOOXOAUMOCTH Oolee
NOJPOOHO OCTAaHOBUTHCS HA €ro HPABCTBEHHOW XapakTepucTHKe. B cBs3u ¢
ATUM OOJIBIIION MHTEPEC MPEACTABISAET neaTenbHOCTh Korcturynmonnoro Cyna
P®, HanpaBnenHas Ha npoBepKy cooTBercTBusi KoncTutynum P® oTaenbHBIX
MOJIOKEHUM  YrOJIOBHO-IIPOLECCYAJIBHOTO  3aKOHOJATENIbCTBA,  YTO, B
COOTBETCTBUHU CO CT. CT.85, 86 DenepaibHOr0 KOHCTUTYIIMOHHOIO 3aKOHa OT 24
noHg 1994 r. «O Koncturyunonnom Cynae Poccuiickoit (DellepaHI/II/I»z, BXOJIUT
B €0 KOMIIETECHIIUIO.

Cnenyer OTMETHTh, 4YTO B MPOLECCYalIbHON JIMTEPATYpE YK€ Hallell
oTpaxkeHue aHanu3 npaktuku KoncruryunonHoro Cyna P®, ocymiecTBieHHbIN
B LEIAX PACKpPbITUS €ro pojid B «YKPEIUICHMH HPABCTBEHHBIX OCHOB
POCCHICKOTO 3aKOHOAATENBCTBAY .  OJIHAKO, YUYUTBIBAS  AKTUBU3ALIHIO
NESATELHOCTU CyJla MO MPOBEPKE KOHCTUTYIITMOHHOCTH OTACIbHBIX MOJIOKEHUN
nerctByromero YIIK PCOCP, a takxe npunstue HoBoro YIIK P®, nanubIi
BOIPOC MPUOOpEN e1ie OOTBITYI0 aKTyaIbHOCTb.

[Ipoananu3upoBaB oOIpeaeiIcHUs U MOCTaHOBJICHUS KOHCTUTYLIHMOHHOIO
Cyga P®, MOXHO BBIIECTUTh CIEAYIOIIHE OCOOEHHOCTH PEe3yJbTaTOB
KOHCTUTYIIMOHHOTO CYJONPOU3BOJICTBA MO (POPMHUPOBAHUIO HPABCTBEHHBIX
HayaJl yroJIOBHO-IIPOLECCYAIBHOM AEATEIIBHOCTH.

Bo-nepBrix, HecmoTpss Ha npusHaHue KoncruryunonusiM — Cynom
otaenbHbIX noyiokeHui YIIK PCOCP He cooTtBercTByrommumMu KoHcTtutyiuu

' Cm.: Benonocos B.O. Konkperusanus u aHaJIOTusl B YTOJIOBHO-TIPOIIECCYaIbHOM TpaBe /
B.O. benonocos, H.A. I'pomos, KO.B. ®pannudopos // N3Bectust By3os. [IpaBoBenenue. —
2000. — Ne2. — C.209.

2 Cobpanue 3akoHoaTenbeTBa Poccniickoii @epeparun. — 1994, — Nel13. — Ct.1447.

3 Mockanskosa T.H. Vkas. cou. — C.18.
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P®, oM npuMEHSIOTCS Ha INMPAKTUKE B IPEKHEU PENAKLMU U MO-IPEKHEMY
BOCIPUHUMAIOTCS B OOIIECTBEHHOM CO3HAHMU KAaK JIMIICHHbIE HPABCTBEHHOTO
cojepkaHusi. B yactHOCTH, 3TO MPOSBISETCS B HEOJHOKPATHOM OOpAallleHUU B
Koncturynuonssiii Cy1 10 OJHOMY U TOMY K€ Bonpocy. Tak, IOCTaHOBJIEHUEM
Kouncturynmonnoro Cyna P® ot 20 anpenst 1999 r. Ne 7-I1 Obun npusHaHbl He
coorBercTByrommmMy  Koncturtymuu  P®  nonoxenns  YIIK  PCOCP,
BO3JIararouue Ha CyJ O0O0sI3aHHOCTh MO COOCTBEHHOW MHUIIMATHMBE BO3BPAILATH
YTOJIOBHOE JIEJIO0 MPOKYPOPY B Cilydae HEBOCIOJHUMOM B CyJ€OHOM 3aceIaHHU
HETIOJHOTHI paCCJIeI[OBaHI/ISII. [Tosgnee B Konctutyuunonnsii Cyn 1o
aHAJIOTMYHOMY BOIIpOCY oOpaTuiiach ¢ kano0oit rpaxaanka JI.}O. bep3una, Ha
4TO OBUIO YKa3aHO B BBIHECEHHOM CyJOM ompenenenun oT 3 ¢espans 2000 .
Ne9-O”,

Opnnako, HecMOTpst Ha ogHo3HauHOe MHeHue Konctutynuonnoro Cyaa PO,
BBICKa3aHHOE UM B BBIHECEHHOM IIOCTAHOBJICHUH, B CYJI IIOCTYIIAE€T XOAAaTalCTBO
['enepansHoro mpokypopa P® 00 odunuaisHOM pa3bsICHEHUH paHee
BBIHECEHHOTO  IIOCTAHOBJIEHMS  cyda.  lakoe  pa3bsiCHEHHE  ObLIO
chopmynupoBano B onpenaenennn Koncturynuonnoro Cyna ot 5 utoinst 2000 r.
Ne 150-O°. OcOGeHHOCTb [JAHHOM CHTyallMM 3aKIIOYaeTcsi B TOM, 4YTO
I'enepanbnbiii npokypop P® paccmarpuBaer CBS3aHHYIO C IEPBOHAYaJIbHO
BBIHECEHHBIM MOCTAHOBJIEHUEM JAESITEIBHOCTh CYAO0B OOIIEH FOPUCIUKIIMN KaK
BJICKYILIYIO CJIIO)KHOCTH B IPABONPUMEHUTEIBLHOM ITPAKTHUKE.

AHaJllOrM4yHasi  CUTyaluus  CIOXKWIach C  pELIIEHHEM  BOOpoca O
KOHCTUTYLIIMOHHOCTH TIOJI0XKeHUsI, 3akperieHHoro B cr. 97 VIIK PCOCP,
KOTOPO€ MO3BOJIAET IMPOMJIEBATh IMPENEIbHBIE CPOKM COJEpKaHUs JHMLA IOJ
CTpaXell B LIEJIAX peaju3allid UM [paBa Ha O3HAKOMJIEHHE C MaTepuaiaMu
YTOJIOBHOTO J1e71a”

K coxaneHuto, HECMOTps Ha OJHO3HAYHOCTb BBIBOJOB, M3JIaraéMbIX
Konctutynmonnsim Cyom B cBouX noctaHoBiieHusix, B YIIK P® conepxurcs
PSAI TOJIOKEHNUM, aHATOrMYHBIX 3aKkperieHHbIM B YIIK PCOCP u npusHaHHBIM
He coorBercTBytommmMu Konctutynuu P®. B wactaoctu, 4.7 ¢1.109 YIIK PO,
JOIYCKaeT BO3MOYXKHOCTb IPOJUIEHUS CPOKOB COJNEPKAHUS IO/ CTPAKEU B LIEIISX

" Bectuuk Koncrurynuonnoro Cyna Poccuiickoii deneparuu. — 1999. — Ned. — C.41-49.

2 BecTHUK Konctutynnonnoro Cyna Poccuiickoit @enepanmu. — 2000. — Ne3. — C.57-59.

? Cobpanme 3akoHOmaTenbcTBa Poccniickoit ®enepammn. — 2000. — Ne33. — Cr.3432,

* Cm.: Tlo JIey O MPOBEPKE KOHCTUTYIHMOHHOCTH YacTH MATOM cTatbl 97 YronoBHO-
nporeccyanbHoro kojaekca PCOCP B cBs3u ¢ xanoboit rpaxxaanunHa B.B. Ilenyxuna:
[TocranoBnenune Konctutyuunonnoro Cyna Poccuiickoit deneparuu ot 13 urons 1996 r. —
Ne 14-IT // CobGpanme 3akoHomarenbctBa Poccuiickoit ®depeparmu. — 1996. — Ne26. —
Ct.3185; Ilo meny o mpoBepke KOHCTUTYHUMOHHOCTH YacTE€W YETBEPTOM, MATOM M IIECTOM
cratbl 97 YronoBHO-mporieccyanbHoro kogekca PCOCP B cBs3u c xamobamu rpaxkaaH
I'.B. fInuesa, B.A. Kepebenkoa u M.W. CanponoBa: Onpenenenne KoHCTUTYITHOHHOTO
Cyna Poccuiickoit ®enepanuu ot 25 nexadbps 1998 r. — Nel67-O // CobOpanue
3akoHogaTenbcTBa Poccuiickont @enepannu. — 1999. — Nel. — Cr. 230.
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O3HAKOMJICHUS OOBHHSEMOTO CO BCEMH MaTepuajaMd YTOJIOBHOTO Jeja IO
OKOHYAaHUM pacciieoBaHus. B 3TOM CBS3M MPEACTABISAECTCS HPABCTBEHHO
HEJIOIYCTUMBIM PAacCMOTPEHUE TMPHUHLMIA 3aKOHHOCTH TOJBKO B YacCTH
HEJIOMYCTUMOCTH  TPUMCHEHHsI  TOJOXKEHWUW  ¢eepaTbHOTO  3aKOHa,
npotuBopevamux TpedoBanusm YIIK P®. IlpeacraBnsiercs, 4TO JaHHbBINA
MPUHIMIT JIOJDKEH BKJIKOYATh B CBOE COJAEPKAHWE M  HEIOIYCTUMOCTH
npuMeHeHuss nonoxkennit YIIK P®, nporumBopevammx KOHCTUTYLHOHHBIM
TpeOOBAHUSIM.

Bo-Bropeix, Hekoropeie mnonoxkenus YIIK PCOCP, npusHaBanuch
Konctutynmonnsim Cynom cootBercTBYOmUMU KoHcturyuun P®, HO, TeM He
MEHEE, HE PACCMATPUBAJIUCH B KAYECTBE TAKOBBIX I'PaKJIaHAMU, BOBJICYEHHBIMU
B cdepy YroJOBHO-IPOLECCYaIbHBIX OTHOIICHWHA. DTO MOATBEPXKIAETCSA, B
MEpBYI0 OdYepenlb, camMUM (PAKTOM HEOJHOKPATHOTO OOpamieHus B CyJ C
KaTo6amu '

B-Tpetbux, komnerenius Koucrurynuonnoro Cyna PO no paccMOTpeHHIO
nen o coorserctBuM Konctutynuu PO HOpMATHBHBIX aKTOB rOCYJIapCTBEHHOU
BJIACTH H JIOTOBOPOB K HHUM B YTOJIOBHO-TIPOIECCyaIbHOW cdepe He
paclpoCTpaHseTCsl Ha AaKThl MHUHHUCTEPCTB W BEIOMCTB, PETYJIUPYIOIIUX
YKa3aHHBIE BOIPOCHL.

Takum 00pa3oM, OCHOBBIBAsICh Ha pPe3yJibTaTaX HCCIEIOBAHUS MPOOIEMBI
COOTHOIIIGHHUSI TIpaBa U HPABCTBEHHOCTH B  (uiocockoMm, MPaBOBOM,
COITMOJIOTUYECKOM, UICTOPUUYECKOM acCIeKTaX, ONMUPasiCh Ha COOCTBEHHBIN aHAIU3
NOJIOKEHUM OTHAEJIbHBIX HMCTOYHHUKOB YIOJIOBHO-IIPOLECCYAIbHOIO IIpaBa, a
TaK»Ke moctaHoBieHul u onpeneneHuit Koncrurymumonnoro Cyaa Poccuiickoit
depnepanuu, s MpUuLLIa K CAEAYOUUM BbIBOIAM:

1. CooTHOLIEHHE HOPM  YTOJOBHO-IPOLIECCYaIbHOITO TIpaBa MW HOPM
HPABCTBEHHOCTH XapaKTEPHU3YETCs MHOTOOOpa3ueM MPOSBIECHUN — €IUHCTBOM,
OOITHOCTHIO, PA3IUYHEM, B3aUMOJICHCTBUEM U TPOTUBOJCHCTBUEM. OIHAKO HX
CJIEIyeT paccMaTpyBaTh Yepe3 MPU3My KIacCH(PUKAIMA HOPM HPABCTBEHHOCTHU
Ha JIBE TPYIIBI, KAXIOH M3 KOTOPHIX CBOWCTBEHHBI crerududeckue (Hopmbl
COOTHOUIEHHUSI C YTOJIOBHO-NPOLIECCYATbHBIMU HOPMaMH.

2.Hopmam mpaBa B TOW WJIM HMHOM MEpE NPUCYIIE HPABCTBEHHOE
coaepkanue. OgHaKO 00bEM HPABCTBEHHBIX XAPAKTEPUCTUK HAMIPSIMYIO 3aBUCUT

e Hanp.: Ilo pgemy o mnOpoBepke KOHCTUTYLIMOHHOCTH CTatbl 6  YTOJIOBHO-
nporeccyanbHoro kojexkca PCOCP B cBa3u ¢ xanoboit rpaxaanuHa O.B. Cymikosa:
[ToctanoBnenne Koncrurynnonnoro Cyaa Poccuiickoit @enepamnuu ot 28 oktsiops 1996 r.
— Ne 18-I1 // Bectauk Koncruryunonnoro Cyna Poccuiickoit @enepauuu. — 1996. — Ne5. —
C.11-14; Tlo xanobe rpaxxnanuna [lapmrytkuaa Bukropa BacuiseBuua Ha HapyIieHHE €ro
KOHCTUTYLIMOHHBIX TpaB U cB0OOJ myHKTOM 1 dactu Bropoii ctatbu 72 YIIK PCOCP u
cratbsiMu 15 u 16 Tlonoxxenust 06 aaBokatype PCOCP: Onpenenenne KoHCTUTYITHOHHOTO
Cyna Poccwmiickoit @eneparmm ot 6 wutons 2000 1. — Nel28-O // CobOpanue
3akoHogaTenbcTBa Poccuiickont @enepanmu. — 2000. — Ne33. — C1.3433.
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OT MECTa MCTOYHMKA YTOJIOBHO-IIPOLIECCYAIBHOIO IpaBa B CUCTEME ITPABOBBIX
HODPM.

3.Konctutymuss  Poccuiickoit ~ ®enepauuu, NOpoBO3IUIAlIAsl — [PUMAT
OOIIETPU3HAHHBIX MPUHLHKIIOB ¥ HOPM MEXAYHApOAHOTO MpaBa, B OOJbIICH
CTEIICHH HAJEJICHa HPABCTBEHHBIM COJAECPKAHUEM, TaK KakK HE TOJBKO
3aKpemIieT OCHOBOIIOJNArampIlue IpaBa U CBOOOJBI IPaKJIaH, HO U YYUTHIBAET
O0COOEHHOCTH COLIMAJIBHOTO, KYJbTYPHOI'0, 3KOHOMUYECKOI0, MOJIUTUYECKOT0 U
TEPPUTOPHUAIIBHOTO Pa3BUTHUS FOCY1apCTBA.

4. YuuteiBas TOT (akt, yto Koncturyumonusii Cyn P® mnposepser
KOHCTUTYILIMOHHOCTb ~ OTAEJIBHBIX IIOJIOKEHUN JEHCTBYIOLIETO  YIOJOBHO-
IIPOLIECCYAIbHOIO 3aKOHOIATEIbCTBA U HE OCYILECTBISIET AHATIOTMYHYIO OLIEHKY
HU NPABONPHMEHHUTEIBHON INPAKTUKH, HU €€ pe3yJbTaToB, 3a4acTyK €My
IIPUXOUATCS ITOBTOPHO BO3BPAILATBHCSA K PACCMOTPEHHBIM BompocaM. Ilostomy
cienyer mnpusHaTh Oonbiyro  ponb  Koncturynmonnoro Cyma PO B
MO ACPKAHUHN HPaBCTBEHHBIX Hayal YTOJIOBHO-IIPOLIECCYAIBHOTO
3aKOHOJATENBbCTBA, HO HE B €r0 yKpeIUIeHHH. boiiee TOro, aHamu3 OTIEIbHBIX
ITOJIO’)KEHUM HOBOT'O IIPOLIECCYAIIBHOTO 3aKOHOJATEIbCTBA, AaHAJOTHUYHBIX paHee
nercrteoBaBmimM  HopmaMm  YIIK  PCOCP, mno3Boiser NpPOrHO3UPOBATH
Hen30exxHOoCTh Bo3BpamieHus Koncrtutymmonnoro Cyma P k paccMmoTpenutio
MHOTHX MPOLECCyalbHBIX MPOOJIEM MPABONPUMEHEHHMS, HO YK€ B CBETE HOBOI'O
VIIK PO.

§3. HpaBcTBeHHas1 00yCJI10BJIEHHOCTH COOTHONICHUS eJieil U 3a1a4
Yr0JIOBHOT0 MIPOLECCA HA CTA/AUH NPEeABAPUTEJBLHOI0 paccieJ0BaAHUA

[IpoGiiemaM  ONTUMAIBLHOTO  3aKOHOJATEIBLHOT'O  3aKpCIUICHHS — 3aja4
YroJIOBHOTO IIpoliecca B CIEIUAIBHON JIMTEpaType YIAEISsUIOCh JI0CTaTOYHO
MpUCTaTbHOE BHUMaHME. JleTalbHOMY aHalau3y MOJBEPrajluch pa3INYHbIC
aCTMEKThl JAaHHOTO OOBEKTAa HAYYHOTO WCCieaoBaHMs. Tak, m3ydanach MpUpoa
YTOJIOBHO-TIPOIIECCYANIBHBIX 3a7a4 M HX POJIb B HM3MEHSIONICHCS MOJACIH
POCCUHCKOTO yTOJOBHOIO npoueccal, YCTaHABJIMBAJIOCh COOTHOILICHHUE LEeH U
3a/1a4 yroJIOBHOTO npoueccaQ.

B cooTBeTCTBUM C TIOJIO)KEHHEM paHee JeHCTBOBABILIETO YTOJOBHO-
MPOIECCYaIbHOTO 3aKOHA JEATENbHOCTh KOMIIETEHTHBIX OPraHOB M MX
JOJDKHOCTHBIX JIUIL Oblla HampapiieHa Ha JOCTIXKCHHUE 3a7a4, 3aKPEIJICHHBIX B
ct.2 VYIIK PCOCP. OpnHako Ha KaxIOd CTaaud CyAONPOU3BOJICTBA

' Cwm., Hamp.: [TonskoB M. YTOJOBHBIM Tpoliecc: HOBBIE 3aJladyd B CTapod YIakoBke //
Poccuiickas roctunus. — 1998. — Nel0. — C.12.

2 Cm., Harp.: Bomonguna JI.M. Ilenu u 3agaun yrojgoBHoro miporecca // ['ocymapcTBo u ipago.
— 1994. — Nell. — C.126-132; Hazapenko B. 3agaum ompenensior aeictBus // YTonoBHOE
npaso. — 2001. — Ne2. — C.69-72.
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JOCTUTAIOTCS OINPEJCIICHHbIE MPOMEXYTOUYHBIE 33JauyM, 4YTO B JAJbHEHUIIEM
oOycioBnuBaeT 3()(PEKTUBHOCTH YTOJIOBHO-IIPOIIECCYATBLHON NIEATETLHOCTH B
uenom. Bmecte ¢ Tem, YIIK PCOCP He copepxan 3amad AesATEIbHOCTH
CyOBEKTOB Ha CTaguM MpPEIBApPUTEIBHOTO paccienoBanus. OTCYyTCTBYeT HX
3akperieHue U B YIIK PO. YueHsle-nmponeccyanucTsl €AMHOAYIIHBI B TOM, YTO
npoleccyainbHasi JI€ATeIbHOCTh Ha YKa3aHHOM CTaJWM 3aKII0YaeTcs B
coOupaHuu, MPOBEPKE U OLEHKE J0KAa3aTeIbCTB O COOBITHUM MPECTYIUICHUS,
BUHOBHOCTH JIMI[a, MOTUBAX MPECTYIIEHUS, 00 OOCTOSTENbCTBAX, BIUAIOIINX Ha
XapaKTep W CTENEHb OTBETCTBEHHOCTH. MIHBIMU CIOBaMH, OHA HalpaBJIeHA Ha
PACKpbITHE TPECTYIUICHUM, YCTAaHOBJICHUE BHUHOBHBIX M MPHUBJICYEHUE HUX K
YTOJIOBHOM OTBETCTBEHHOCTH, HA 3aIIUTy HAPYUIEHHBIX MPECTYIJIEHUEM IIPaB U
CBOOO/I JIMYHOCTH, 3AIIUTY HHTEPECOB OOIIECTBA U TOCYAAPCTBA, OTPAKACHUE OT
HEOCHOBATEIHHOTO OOBUHEHHS H PEabHITUTAIIMIO KAK/I0T0 HEBHHOBHOTO .

B 1O Xe BpeMs HmaHHBIM BONPOC A0 CHUX IIOP HE IMOJYyYUJI CBOETO
OKOHYATEJIBbHOI0 pa3pelieHus. boiee TOro, vccieqoBaHUusl HOCWIN aCHEKTHBIN
XapakTep U He 3aTparuBajiy MpoOieMbl JETEPMUHAIMU COOTHOIIEHUS LEeJed U
3aja4y  JEUCTBYIOIUMMU B  OOIIECTBE  HPABCTBEHHBIMHM  HOpPMamu U
UMIIepaTUBaMU. Pe3yiabTaThl IPOBEICHHBIX HAay4YHBIX MCCIEHOBAHUUN SIBISIIOTCS
3a4acTyl0 JUAMETPAIbHO NPOTUBOINONOXKHBIMH, a B YIIK P® nmonstue 3amau
YIOJOBHOTO  Mpollecca  3aMEHEHO  Ha  «HA3HAY€HHE  YTrOJOBHOIO
CYJIONIPOM3BOJICTBA», YTO TaKXke TpeOyeT MAOMOJHUTEIBHOIO HCCIeIOBaHUS
npobnemsbl. [losTromy B wmensix Haubosiee 3(PQPEKTUBHOTO paccMOTpPEHUs
HPABCTBEHHBIX Ha4aJl COOTHOLICHMS LENEN U 3aJa4 YTrOJIOBHO-NPOLIECCYaTIbHON
JESTENbHOCTH HEOOXOJUMO BHECTHU SICHOCTh B COJACP)KAHUE HCIOIb3YEMbIX
bunocodckux KaTeropui.

Hekortopsle mnporeccyanucTsl OTOXAECCTBISIIOT IOHATHA LEJNed M 3a1ad
YyroJoBHOro mpouecca. Ha MOH B3MISIA, ¢ TaKUM YTBEPKICHHEM CIIOXKHO
cornacuthesi. OOpaTUBIINCH K COBPEMEHHBIM CJIOBapsiM, MOXKHO YBHJIETh, YTO
LEIN U 3324l — HE3KBUBAJIEHTHBIE MOHATHA: LEIb - 3TO «IPEIACTABISIEMOE U
KelaeMoe Oyyliee COObITHE MM COCTOSHME»', a 3a71a4a — «T0, 4To Tpedyer
VMCIIOJIHEHUS, pa3pemeHns» . COramasch B HEJIOM C TeM, 4TO 3ajada - 3TO
Ommkaiiias 1emb, a Ledb — Oojee OTJAICHHAs 3aj]aua’, Ha MOH B3IJIS,

'Cwm,, Harp.: I'pomoB H.A. Vkas3. cou. — C.232; CoBerckuii yrojsoBHbIi nporecc. Boim. V. /
[lox pen. A.S. Beimmnckoro. — M.: FOpun. uza-so HKIO Coroza CCP, 1938. — C 4.

7 Cm noapoonee: baes O. S. KoHpnuKTHBIE CUTyaly Ha TPEIBAPUTEILHOM CJICIACTBUU:
OCHOBBI NPEAYNPEXICHUS U paspemieHus. — Boponex: M3a-so Boponex. yH-ta, 1984. —
C.74; Yronosnslii npouecc. — M.: 3epuano, 1997. — C.14; Onskung I1.C. Llenu u cpencrsa
UX JIOCTUKEHUS B COBETCKOM YI'OJIOBHO-IIpoLecCcyanbHOM npase. — JI.: M31-Bo JIeHuHrp. yH-
Ta, 1976. — C.29.

3 dunocodcKuit SHIUKIONEUIECKHI clIoBaps. ... — C.506.

* Oxeros C.W. ToIKOBBIHA CJIOBaphb PyCCKOro sizbIka. ... — C.203.

> Cm. nozpobree: Besnenkun B.T. YromxoBHsiii nporecc Poccnn. O6mas 4acTh 1 10CyIeOHbIE
craguu. — M.: MexayHap. yH-T Ou3Heca u ynpasierus, 1998. — C.14.
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OCYILECTBJIICHUE 3a/ad YIrOJIOBHOI'O IpoLEecca CIEeNyeT pacCMaTpuBaTh Kak
CPEACTBO NOCTHKEHUS LIEIU BCEU YTOJIOBHO-IIPOLIECCYAIIBHON AEATEIBHOCTH.

Y CTaHOBIIEHUE UCTUHBI CIIENYET PACCMAaTPUBATh KAaK CPEACTBO JTOCTHKEHMS
e  YTrOJOBHO-TPOLIECCYaTbHOW  JACSATEIBHOCTH,  KOTOPOW  SIBIISIETCA
o0ecrieueHure 3alIiThl 3aKOHHBIX TpaB U uHTepecoB TUYHOCTH (¢T.6 YIIK PD).

Crnemyer OTMETUTh, YTO B MPOLECCyalbHOM JaHTEpaType mpobiema
HPABCTBEHHOM OOYCJIOBJICHHOCTH II€JIE U 3ajlad YroJIOBHO-IPOLIECCYaTbHON
NEATEIbHOCTH HA CTAJUM IPEIBAPUTEIIBHOIO PACCIENOBAHUS IMPECTYIIEHUN
CTaBUTCS BIIEPBBIE.

Bompoc 0 TOM, Kak COOTHOCATCA LEJIH CO CPEACTBAMH, KOTOpbIE
OPUMEHSIOTCA UL UX JOCTHIKEHUS, CIIY’KWUI KaMHEM NPETKHOBEHHUS B TEUCHUE
MHOTHX BEKOB. VCTOpHS THYECKOW MBICIM BBIABHHYJIA JBAa aJbTEPHATHBHBIX
OTBETa Ha BOMNPOC O COOTHOLIEHWH LEIM U CPEeACTB, Haubosee SpPKO
BOIUIOTUBIIMXCA B KOHLENIMUAX MAKKMaBelW3Ma M, TaK Ha3blBa€MOro,
abCTPaKTHOTO rymManu3ma' . OJHAKO HamGolee NMPABHIILHON CIIEAYeT NMPU3HATH
NO3UIMI0, B COOTBETCTBUUM C KOTOPOM ILielb M CpeACTBA OOBEKTUBHO
B3aMMOCBSI3aHbI U HAXOJATCA B COCTOSIHUM JUATEKTHYECKOTO B3aNMOICHCTBUS.

Taxum oOpa3om, BEIOOP CPEACTB JTOCTHKEHUS 1€ MOXKET OBITh MPU3HAH
HPaBCTBEHHO 0OOCHOBAHHBIM MPU COOJIIOICHUH CIEAYIOMIMX YCIOBHA:

1. ITostHOE M3ydeHUE MPEATONAraeMbIX MOCIEACTBUM OT JOCTHXKEHUS LIEJIH
Y OT UCIIOJIb30BAHUS KAKJIOIO U3 UMEIOIIUXCS B PACIIOPSIKEHNUN CPEJICTB;

2. [Iporuo3upoBaHue BO3MOKHOCTEW HACTYIUIEHUS TAKUX MOCJIEICTBUN NPH
UCIOJIb30BaHUU BBIOPAHHBIX CPEJNICTB;

3. CooTHeceHHe MpeaIoiaraéMbIX MOCIEACTBUN OT N30paHHOIO CPEACTBA C
NOCJICACTBUSMH MCIOJIb30BAHUS APYIMX CPEIACTB MM OTKa3a OT JIOCTHIKCHUS
LIETIN.

B cBere BBIIIEU3I0KEHHOIO HPEACTABISIETCS HEOOXOJUMBIM YCTaHOBUTD,
YTO  SABJAETCS  3aJa4aMu  JEATEIIBHOCTM  OPraHOB  IIPEABAPUTEIBLHOIO
paccieioBaHus, KaKuM 0Opa3oM OHHM COOTHOCATCS C OOLIEH LENb 3alUThI
MHTEPECOB JIMYHOCTH, OOIIECTBA MW TOCYJapCTBAa M HACKOJIBKO TaKoe
COOTHOILIEHHE COOTBETCTBYET HPABCTBEHHBIM TpeOoBaHUsAM. B 3toil cBsizu b.C.
BonkoB mnmcan: «HpaBcTBeHHbIE Hayana HaxXOIAT CBOE BBIPAKEHHE B
ONpPENENICHNH 3aJad ... 3aKOHOAATENbCTBA, B IOCTPOEHUU OCHOBHBIX
MHCTUTYTOB ... IPaBa U 00YCIOBIMBAET COJIEP)KAHUE U HAMPABICHUE YTOJIOBHOU
TIOJIMTHKH FOCYapCTBA U CPEJICTBA €€ PEan3aLlim» .

B teuenue Bcero nepuoaa pa3BUTHs KaKk OTEUECTBEHHOM, Tak U 3apyOeKHOM
HayKM YIOJOBHO-IIPOLECCYaJbHOIO IpaBa MpoOJieMaM ONpEeNeNeHUus U
POLECCYAIBHOIO  3aKPEIUIEHUS MCTHMHBI  KAaK  pe3yJibTara  yrOJIOBHO-

' Cum. moapo6uee: IIpodeccronanshas stuka. .. . — C.132-133.
*[ur. no: Bonkos b.C. HpaBcTBeHHbBIC Hauana B Ha3HAYCHUH HakaszaHus // I3BecTHs By30B.

[IpaBoBenenue. — 2000. — Nel. — C.121
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MPOLIECCYAIBHOW  JACATEJBHOCTH  YIEJSUIOCh  JIOCTaTOYHO  IPUCTAJIbHOE
BHHMAaHHE.

B opbOuty HaydHBIX HCCIICIOBAaHWI OBUIM BKJIIOYEHBI BOMPOCHI CYIITHOCTH
WUCTUHBI, €€ TPeIMeTa, KpUTEepHus, CHeNU(PUKA WCTHHBI KaK YTrOJOBHO-
MPOIIECCYaNbHOTO MOHATUA U T.1. HecMoTps Ha 00JbIIOE KOJIMYECTBO HAYUYHBIX
M3BICKAHWH B JAHHOUW 00JIaCTH, MHOTHE aCIIEKTHI MPOOJIEMBI B HACTOSIIEE BPEMS
OCTalOTCSl HEUCCJIEAOBAaHHBIMHU, XOTS MMEIOT OOJBIIOE KakK Hay4yHOe, Tak U
MPAKTUYECKOE 3HAYCHHUE.

AHalM3  CHelUalibHBIX  MOHOrpaMuUecKux, a paBHO YyYEOHBIX U
NEPUOINYECKUX U3JAHUI TTO3BOJISIET CUCTEMATU3UPOBATh PE3YJIbTAaThl HAYYHBIX
UCCJIEIOBAaHUM B TaHHOU cdepe.

Hcnonb3ys HUCTOPUYECKUN METOJT HCCJICIOBAaHUS, HEOOXOIUMO
KOHCTaTUPOBaTh, YTO MpoOJIeMa HMCTHUHBI CTOSJIA JIOCTATOYHO OCTPO Kak B
JIOPEBOJIIOLIMOHHBIN  TIEPUOJ PA3BUTUS HAYKH YTOJIOBHO-IIPOLIECCYATBHOIO
npaBal, TaKk U B COBETCKOE BpeMﬂz. He Ttepsier oHa CBO€M aKTyaJIbHOCTH W B
3IOXY COBpeMeHHOCTH3.

OCHOBBIBasICh Ha AKCHOJOTHMYECKOM METOJIE HAay4YHOI'O aHaln3a, CIeIyeT
yKa3aThb Ha OTCYTCTBHE €JWHCTBA MHECHHUU CPEJId YUCHBIX-IIPOLECCYATUCTOB MO
IMOBOJ1y 3HAYEHHS UCTHHBI B YTOJIOBHOM IPOLIECCE.

Tak, MHOTHE CITELIMATUCTBl PACCMATPUBAIOT UCTUHY KaK LEb JOKA3bIBAaHUS
10 YTOJIOBHBIM nenam’”, Jlpyrue cuuTtaroT, 4TO TpeOOBaHUE TOCTUIKEHUSI UCTUHBI
SABJISICTCS. OJIHUM W3 BAXXHEUIIUX MNPUHLMIIOB YTOJOBHOI'O npouecca5 . Tpetps

' Cwm, Hanp.: Bukrtopckuii C.M. Pycckuii yrosoBHslii mnpouecc. — M.: Kazennas
XKeJe3HoJopokHas Tull. Mock. y3ia, 1911. — C.202; dyxosckoit M.B. Pycckuii yronoBHsIi
nponecc. — M.: Cknaag u3a. B kHwkHOM ckiane M.B. Kimrokuna, 1910. — C.197-201;
MuxaiinoBckuii 11.B. OcHOBHBIE NPUHIMIBI OPraHU3AalMM YTOJIOBHOIO CyJAa. YTOJOBHO-
nonuTuyeckoe ucciaegoranue. — Tomck: [Taposas tuno-nut. I1.H. Makymmuna, 1905. — C.91;
CnyueBckuii B. YueOHUK pycckoro yrojoBHoro mpouecca. CymonpousBoactso. — CIIG.:
Tum. M.M. Cracronesuua, 1892. — C.133.

2 Cwm., nanp.: MoroBunoBkep .0. VYcTaHOBIEHHE HUCTUHBI B COBETCKOM YTOJIOBHOM
nporecce. — Spocnasnbe: Uzn-Bo SApl'Y, 1974; INamkeBuu I1.d. OObeKTHBHAS WCTHHA B
YroJoBHOM cynonpousBojactse. — M.: FOpun. nut., 1961; CrporoBuu M.C. MarepuanbHas
UCTHHA U cyJeOHble J0Ka3aTeNbCTBA B COBETCKOM YrojioBHOM mpoiecce. — M.: U3n-Bo
Axkan. nayk CCCP, 1955.

> Cm., mamp.: Hammu C. Teopust (QOpPManbHBIX [IOKA3aTENbCTB M 3APABBIH CMBICT //
Poccumiickas roctunma. — 1996. — Nel., — C.52; Ilmioxk A. McTuHa uiM <«Jgo0Ka3aHHAas
nocToBepHOCThY? // Poccutickas roctummst. — 1999. — NoS. — C.43; Ileidep C.A. O monstun
U [eNU JTOKa3bIBaHUsI B YroJoBHOM mporecce // ['ocymapctBo u mpaBo. — 1996. — Ne9. —
C.60-67.

* Cm., Hamp.. BukropoB B.A. OOmue ycCIOBUS MPEABApPUTEIBHOIO PACCICIOBAHUS B
COBETCKOM yroyioBHOM mporecce.— M.:. HUHUPO, 1971. — C.15; Maxo B. O mnpoekte
YronoBHo-npoueccyaabHoro koaekca P® // Yronosroe mpaso. —2001. — Ne2. — C.68

> CM., Hamp.: Jlapua A. O mpuHIKIIAX YrOJOBHOTO MPOIECCa U FapaHTHX MpaB JUYHOCTH B
npoekte YIIK — 1997 // Poccuiickas toctummsa. — 1997. — Ne9. — C.9-11; MotoBunoBkep
4.0. O npuHnunax OOBEKTUBHONW  WCTHUHBI, TPE3yMIIMH  HEBHHOBHOCTH H
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KOHIICTIIIUS 3aKJII0YaeTCsl B MPHUIAAHUHM TPEOOBAHUIO JOCTHXKEHUS WCTHUHBI TIO
JeJy JBOMCTBEHHOW HPUPOJBI: BBICTYIIass B KAauyeCTBE LEIM JOKA3bIBAHUSA,
WCTUHA pPACCMATPUBACTCS OJHOBPEMEHHO M KAK MPUHLMUI  YTOJOBHOIO
IpoLecca, T.€., 10 CYLIECTBY, IPUMUPSET JABE npez[mz[ymuxl.

Onupascb ~ Ha  THOCEOJIOTMYECKHE  OCOOCHHOCTH  TO3HAHUS €
WCMOJIb30BAHUEM CPABHUTEIBHOTO METOJA HAYYHOI'O MCCIEAOBAHUS, MOKHO
CIEJIaTh CIIEAYIOLINE BbIBOIBI.

B nporuieccyanbHoi uteparype Hanbosee paclipoCcTpaHeH aHAIU3 UCTUHBI C
MOMOIIIBI0 €€ CPAaBHEHMS C OTACJIbHBIMU MPUHIMIIAMH YTOJIOBHOTO IpoIlEcca,
TaKMUMH, KaK 3aKOHHOCTb, NPE3YMILHUs HEBUHOBHOCTH, BCECTOPOHHOCTD,
O0OBEKTUBHOCTh U TOJIHOTA MCCIIEIOBAHUS OOCTOSATEILCTB Jeia, MyOIuYHOCTb,
COCTSI3aTEIbHOCTD, & TAKXKE MPaBO JIMYHOCTH HA CYyACOHYIO 3a1111/1Ty2.

Eme omnoit cnenudukoil mccienoBaHWs HCTHHBI SBISIETCS yKa3aHHE Ha
HEPA3PBIBHYIO CBSI3b MEXKAY LEIBIO JTIOKA3bIBAHUS U AEATEIBHOCTHIO cyz[a3 (mpu
3TOM HE€ PACKpPBIBACTCS POJIb OPraHOB IPEIBAPUTEIBHOIO pPACCICAOBAHUS B
YCTaHOBJICHUH (PAKTUYECKUX OOCTOSITENHCTB JIETIa).

OTCcyTCTBYET €IMHCTBO MHEHUW U B BOIIPOCE O MPEAMETE WIIM COJICPKAHUU
WCTUHBI B YTOJIOBHOM IPOLIECCE.

B coorBercTBUM € 1EepBOM TOYKOM 3pEHMS HCTHHA 3aKIIOYAECTCS B
MPAaBUWJIBHOM YCTAHOBJICHUU (DAKTUUECKON CTOPOHBI nema’, [Ipoueccyanucrsi,
MPUJICP)KUBAIOIIMECS MHOW TOYKHU 3PEHHS, PACCMATPUBAIOT UCTUHY HE TOJIBKO
KaK COOTBETCTBHUE IIOJYYCHHBIX 3HAHUM PEAJTbHOU JIEMCTBUTEINBHOCTH, HO M
BKJIIOYAIOT B €€ COJEPKAHHE IOPUANYECKYIO OICHKY JAHHOTO JCSHHS .
Hekoropeie yueHble — CTOPOHHUKHM PACIIMPUTEIBLHOIO TOJKOBAaHMS MpPEeAMETa
UCTUHBI — HapsAdy C YKa3aHHBIMM acCIEKTaMU I[OAPAa3yMEBAIOT I10J HUCTUHOU

cocTsAzaTenbHOCTH Tiponiecca. — Spocnasnb: SApl'Y, 1978. — C.24-28; CaBunkuii B.M.
VYronoBuslit mpornecc: CrnoBapb-cipaBoyHuk / B.M. CaBuukuii, A.M. Jlapun. — M.:
KOHTPAKT UH®PA-M, 1999. — C.58
' Cm. moxppobuee: JlobpoBonbckas T.H. TIpuHIMIBI COBETCKOrO YrOJOBHOTO IPOIIECCa:
BOIIPOCKI TeOpHH U TipakThku. — M.: FOpuz. nmur., 1971. — C.123
> Cm.: Tomun B.T. Hekoropble cOOOpak€HHS POCCHICKOrO IMPAaBOBEAa O pealn3aluu
EBponeiickoit KonBeHuyn o 3amure MpaB 4YeOBEKa W OCHOBHBIX CBOOOJ B POCCHICKOM
yroioBHoM Iporecce pybexxa XXI Beka // AxryanbHble NpoOiaeMbl TEOpHH OOpHOBI ¢
MIPECTYMHOCTHIO M TPABONPUMEHUTEIHPHON MpakTUKU: MexBy3. cO. Hayd. Tp. Beim. 2. —
Kpacnosipck: Cubupckuit ropua. ua-r MBJ[ Poccun, 1999. — C.23-36.
> Cm., Hamnp.: Bacunses JI.M. HyskHa 11 HCTHHA B YTOJIOBHOM IIPOLIECCE U KAKOBA POJIb CyJIa B
ee ycranoBienuu? // FOpuer. — 1998. — No5. — C.50-52; Jons E.A. CootHomieHue
THOCEOJIOTUYECKON U MPABOBOW CTOPOH JIOKA3bIBAaHUS B POCCUIMCKOM YTOJIOBHOM Iporiecce //
l'ocynapctBo u mpaBo. — 1994. — Nel0. — C.118-128; Ileiipep C.A. O TMOHATHU U TEIH
JIOKa3bIBaHMS B YTOJIOBHOM Mporiecce // I'ocymapcTBo u paBo. — 1996. — Ne9. — C.60-67
* Cm., Hanp.: Crporosuy M.C. Vkas. cou. — C.64
> Cm., "amp.: [Tamkesuy I1.C. Vka3s. cou. — C.12; Jlo6poBonsckas T.H. Yka3. cou.— C.132
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IIPAaBWJIBHOE HA3HAYECHUE YTOJIOBHOTO HAKA3aHHUs, COOTBETCTBYIOLIETO TAXKECTH
NPECTYIUICHHS ¥ THYHOCTH BHHOBHOTO'.

JIOCTUrHYB €JUHOAYIIHS B TOM, YTO KAaTE€ropusi UCTUHBI B YTOJIOBHOM
nporecce HeoOX0oANMa, MPOILECCYATHCThl HE MPUILUIM K €AUHOMY MHEHHIO B
BOIIPOCE O TOM, Kakas MCTHMHA JOJDKHA OBITh YCTAHOBJIEHAa B YTOJIOBHOM
mpolecce: MarepuanbHas Wik (QopMmaibHas, OObEKTUBHASA WM CyObEKTHBHAs,
abcomotHas unu otHocutenbHas. Tak, O.B. IlerpoBa cuuTaer, 4To UCTHUHA B
YTOJIOBHOM MPOLECCE MO CBOEH NMpHUpoAe sBIsETCS 00beKTUBHON. B ocHOBY ee
MOHATUS MOXKET OBITh IMOJIOKEHA TOJBKO KJIACCUYECKAsl KOHILIEHIUS WCTHHBI,
KOTOpas onpeaenser IIOCJICTHIOIO Kak COOTBETCTBUE MBICIIN
CHCTBUTENBHOCTH . Bojee TOro, HEKOTOPBIE YdEHbIE, CTAPasCh MOTUYEPKHYTH
cnenuuKy TO3HABATEIbHBIX MPOIECCOB B XOJI€ OCYIIECTBICHUS YTOJOBHO-
NPOLECCYaJbHOW JAESITEIbHOCTH, PAacCMaTPUBAIOT HCTUHY Kak CyAeOHYIo,
KOTOpasi O3HauaeT YBEPEHHOCTh (JAOCTOBEPHOCTb), 4YTO KaKOH-InOO (akt
CYIIECTBYeT MM HE CyIIECTBYeT’, a TaKKe KaK FOPUAMYECKYIO, T.e.
OIMPAIOLTYIOCS HA IPHHIMI «IOKA3aHHOCTH OOBHHEHHS .

AHanu3 cenuasbHON JUTEPATYPhI MO3BONIAET CHOPMYIUPOBATH BHIBOBI.

1. ccnenoBanuioo NOABEPTAINCH OTACIbHBIE ACIEKTBl HWCTHHBI  KakK
YIOJIOBHO-IIPOLIECCYQIBHOTO ~ MHCTUTYTA, IIPUYEM, TaKUE HCCIEAOBAHUSA
IIPOBOAWIMCH BHE CBSI3H C €€ HPABCTBEHHBIMU XapPaKTEPUCTUKAMH.

2.OCHOBY Hay4HbIX HCCII€IOBAaHUM COCTaBJslIa MAapKCHUCTCKO-JICHUHCKAS
¢unocodusi, OCHOBBIBAIOIIASICS HA MPHUHIMIAX THOCEOJOTHMH JUATEKTUYECKOTO
MaTepuain3Ma, IMOATOMY IpolsiemMa 3a4acTylo Mnpuodperana MOIUTHYECKUN
OTTEHOK.

3. AHaIN3 UCTHUHBI OCYIIECTBISJICS 4YE€pe3 IMpU3My 3aKOHOJATEIIBHO
3aKpEIJICHHOTO MPUOPUTETa T'OCYAApCTBEHHBIX U OOIIECTBEHHBIX HHTEPECOB
HaJ UHTEpecaMu OTHENbHBIX Ipa)KAaH, BOBJIECUEHHBIX B cQepy YroJoBHO-
TPOLIECCYaTbHBIX OTHOLICHHIL .

4.Ha coBpeMEHHOM »JTamne pa3BUTUA HAYKH YTOJOBHO-IIPOLIECCYAIBHOTO
MpaBa yYEHBIC-NPOLECCYATUCTHl TPATUIIMOHHO PEHIAOT MPOOJIEeMy HCTHHBI B
YIOJIOBHOM IIPOLIECCE, HE YUYWTHIBAsE TEX CYIIECTBEHHBIX HW3MEHEHUU W
JOTIOJTHEHUM, KOTOpble ObUIM BHECEHbl B paHEE JEHCTBOBABILEE YIOJOBHO-
MIPOLIECCYANIbHOE 3aKOHOJATENILCTBO B IOCIEAHUE TOJbI, & TAKXKE NPUHATHE U
BBeeHue B JieiicTBue HOBoro YIIK P@;

% Cm., Harp.: MortosumoBkep 51.0. YcTaHOBIIEHHE HCTHHBI B COBETCKOM YTOJIOBHOM ITPOIIECCE.
—Spocnasns: Apl'Y, 1974. - C.14

' Cm. mogpobuee: IletpoBa O.B. OObeKTHBHAsS HWCTHHA W TApaHTHH €€ YCTAHOBJCHHS B
YTOJIOBHOM Iporiecce. ABToped. auc. ... KaH[. 1opua. Hayk. — Boponex, 2000. — C.8.

2 Cm. moxapoduee: Crporosuy M.C. Vkas. cou. — C.42

3 Cwm.: Posun H.H. Yronosuoe cynonponsoactso. — CII6.: FOpun. KuwkHbI#H cKiajg npaso,
1914. — C.303.

* Cm., Hanp.: TageBocsin B.C. K Bompocy 00 ycTaHOBJICHHH MaTepPHAIbHON UCTUHBI B
coBeTckoM mporiecce // CoBeTckoe rocy1apcTBo u mpaBo. — 1948. — Ne6. — C.70-71
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5.3yuenuto mojBeprajiach UCTHHA KaK 4acTh OOBEKTHBHON PEalbHOCTH,
KOTOpasi CYIIECTBYET «caMma 1o cebey», 6e3 yueTra ee IIEHHOCTHOTO 3HAYCHHUS.

6. [IpakTHyeckn OTCYTCTBYET aHajiu3 POJIA OPraHoB, OCYIIECTBISIOIINX
MpeIBapUTEIILHOE  pacCieoBaHWE, B YCTAaHOBIEHWU  (haKTHUECKHUX
OOCTOATEBCTB JIeNa.

Jonroe Bpemsi POCCUWCKHM  YrOJIOBHBIM NPOLECC COOTBETCTBOBAJ
CMEIIAHHOW  MOJENM, CcojepKameid B cebe OTAeNbHbIE YepThl  Kak
COCTSI3aTE€JIbHOTO, TaK M OOBHHUTEIBHOTO IIpoliecca, MpUYEM J0Cy/cOHbIe
CTauu TMO-MPEKHEMY XapaKTepU3yloTcsi OOBUHUTEIbHBIM YKJIOHOM. Bcee
u3MmeHenus, BHocumble B YIIK PCOCP, Obutn HampaBieHbl Ha CriIaKUBaHUE
CYILIECTBYIOIIMX Pa3Iu4uil J0CYyAeOHbIX M CyNeOHBIX cTaaui. 3aKOHOJATelh
[OIIeNI O IyTM HOPMATHUBHOIO 3aKPEIUIEHUS JOINOJHUTEIbHBIX TapaHTUN
COONIO/IeHNsI TIpaB M 3aKOHHBIX HHTEPECOB YYAaCTHUKOB IIpollecca dYepe3
YCTaHOBJICHHE HOBBIX KPUTEPUEB, KOTOPBIM JOJIKHBI COOTBETCTBOBATH JCHUCTBUS
U pEILICHHS OpPraHOB MU UX JOJDKHOCTHBIX JIMI, HAJAEJIEHHBIX BJIACTHBIMU
GyHKIUSIMH B YToJIOBHOM cyaorpou3BoacTBe. B Konctutynun PO namum cBoe
OTPAXEHUE TOJIOKEHUS O HEIOIYCTUMOCTA NPUMEHEHUS NBITOK, HACWIIUS U
JIPYTOTO YHUXAIOIIETO YEJIOBEUYECKOE JOCTOMHCTBO OOpalleHUs WM HaKa3aHUs
(4.2 c1.21), 0O HENPUKOCHOBEHHOCTH YACTHOM KU3HH, JIMYHOM U CEMEUHOU
taifepl (4.1 c¢1.23, c1.24), 0 TailiHe MepenucKu, TeIePOHHBIX MMEePEroBOPOB,
MOYTOBBIX,  TelerpapHblX M  HMHBIX  coobmenuit (4.2 cr.23), o©
HENMPUKOCHOBEHHOCTH xuiuiia (c1.25). B Konctutyiuun PO Takke 3akpenieHbl
HOpPMBI O MpaBe Ha MOJIy4YeHHE KBATH(PUIUPOBAHHOW IOPUAMYECKON MOMOIIU
(ct.48), 0 mpe3yMIuuu HEBUHOBHOCTH (CT.49), 0 CBUAECTEIHCKOM UMMYHUTETE U
rapaHTuu oT camooOBuHeHus (cT.51) u ap.

[TonoxeHusi, HampaBieHHbIE Ha oOecleueHue 3aKOHHBIX HMHTEPECOB
JIMYHOCTH B YTOJIOBHOM CYJIONPOU3BOJICTBE, HALILUIA CBOE 3aKPEIJIEHUE U B UHBIX
HOPMAaTUBHBIX aKTaxX.

C npunstueM 3akoHa P® ot 16 urons 1993 r. «O BHeceHUM U3MEHEHUU U
nononHeHut B 3akoH PCOCP «O cygpoyctpoiictBe PCOCPy», VYromosHo-
nporeccyanbHbiii konekc PCOCP, VYronosssiii kogekc PCOCP u Kopeke
PCOCP 06 aaMHHHCTPaTHBHBIX NpaBOHAapymeHHsx»' cr. 69 YIIK PCOCP
Obl1a JIOMOJIHEHA YacThl0 TPEThEH, cojepKallleid MPaBUIO O HEJOMYCTUMOCTH
JI0KA3aTeJIbCTB, MOJYYEHHBIX C HAPYIICHUEM 3aKOHA.

B oTnnuue ot 3akona P® ot 2 uronsg 1992 r. «O BHeCeHUM U3MEHEHUN U
nonosHeHuit B @enepanbHbli  3akoH  «OO0  omepaTUBHO-PO3BICKHOMN
nearenbHocth B Poccmiickoit  @enepauun», 3akoH  PCOCP  «O
rocyjapcTBeHHoW HayoroBoit ciyx6e PCOCPy», Yronosusiii kogeke PCOCP u

' Bemomoctu Chesna HapoaHbIX AenyTatoB Poccuiickoit @enepanuu u BepxoBHoro Cosera
Poccuiickoit ®eneparuu. — 1993. — Ne33. — C1.1314.
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YTOJ0OBHO-TIPOLIECCYAIBHBIA  KOJIEKC PCOCP»’, H3MEHHIOCH COJIEpKAHUE
dbenepanpHoro 3akona ot 12 aBrycra 1995 r. «O0 omepaTHBHO-PO3BICKHOMN
NeSTEIbHOCTH» . B HacTosmee BpeMs ero  [ONOKEHHS — HCKIIOYAIOT
BO3MOXHOCTb HCMOJIb30BAHUSA pe3yJIbTaTOB ONEPATUBHO-PO3BICKHOMN
JESATeIbHOCTU B KAYECTBE J10KA3aTeNIbCTB MO YTOJOBHBIM jesiam (cT.11).

JlaHHYIO0 TEHIEHIMIO CIEAYET NPU3HATh HPABCTBEHHO ONpaBAaHHOW. Eciwu
roCy1apCTBO  MOHOIIOJM3UPYET M  HMHCTUTYIIMOHAIM3UPYET BO3MOXKHOCTD
MPUMEHEHUSI K JIMIAM TPUHYXKACHUS, TO OHO JIOJDKHO TMPEIOCTaBUTh UM
JOTIOJTHUTEIIbHBIE TAPAHTUU 3aKOHHOCTU UX NMpUMEHEeHUA. OJHAKO C IPUHITUEM
®denepanpHoro 3akona ot 20 maprta 2001 r. YVIIK PCOCP 6but pomnoiHeH
cr.174', B COOTBETCTBMM C KOTOPOWl pe3y/ibTaThl KOHTPOIS M 3aIlCH
NEPEroBOPOB MPUOOPETAIOT JI0KA3aTeIbCTBEHHOE 3HaueHue. Takum o00paszom,
CHU)XACTCS ypOBEHb HOPMATUBHBIX TapaHTUH 3aKOHHOTO ¥ 0OOCHOBAaHHOTO
OrpaHUYECHHS] KOHCTUTYLIMOHHBIX ITPaB FPak/IaH.

B coorBercTtBuM ¢ Koncrturyuuen P® cmeich, conepxaHue U TPUMEHEHHE
3aKOHA OMPENEISAIOTCS MpaBaMu U CBOOOJIaMU YelloBeKa W TpakaaHuHa (CT.18),
YTO O3HAYAeT «BEPXOBEHCTBO JTHX TpPaB W CBOOOJ B MPaBOBOM cCHCTEME
rocyaapcTsa.... CMpICH U COAEpPHKAHUE 3aKOHOB, UX MPUMEHEHUE BBIBEPSIOTCS
TE€M, HACKOJIBKO OHU COOTBETCTBYIOT OOECIIEUEHHUIO MpaB U CBOOO] YEIOBEKA U
rpakIaHrHay . B CBeTe yKa3aHHOTO MOI0KEHHs, HALIIEIIEr0 CBOE 3aKPEILICHHE
B JerctByronied Konctutynuum P®, BHOoiaHEe 3aKOHOMEPHBIMHU  SIBIISFOTCS
M3MEHEHHUSI BO B3MISJaX HAa MPUPOJY U CYUIHOCTh YTrOJIOBHOTO IIpOIECCa B
LEJIOM, @ TAK)KE Ha JIEATEIbHOCTh OPraHOB NPEABAPUTEIBLHOTO PacCIECIOBAHUS U
ee pesyibTaThl. Tak, B MpolEecCyallbHOW JHUTepaType Bce OO0Jjbllle BHUMaHUS
yIeIIAETCS BOIPOCAM OXPAHbI TaifH’, YaCTHOM KH3HH MPAX/IAH’, CBUAETEIHCKOTO
MMMyHHTETa', [PE3yMIIMH  HEBMHOBHOCTH M APYTHM  IpoGieMawm,
HEMOCPEACTBEHHO KaCaroUIMMCS 3alUThl YaCTHBIX MHTEPECOB B YIOJIOBHOM

? Benomoctn Chesna HapoaHbIX aenyTatoB Poccuiickoit @enepanuu u BepxoBHoro Cosera
Poccuiickoit ®eneparuu. — 1992. — Ne 33. — Cr. 1912.

3 Cobpanue 3akoHomaTenbeTBa Poceniickoit @epeparuu. — 1995. — Ne 33, — Cr. 3349.

! Konctutyuus Poccuiickoit @enepanuu: Kommentapuii. — M.: FOpua. nut., 1994. — C.127.

2 Cm. nonpobuee: [lerpyxun W.JI. Jluunpie TaiiHbl (4enoBek U BIacTh). — M.: UH-T TOC. U
npaBa Poccuiickoit akagemun Hayk, 1998; CwmonbrkoBa W.B. IlpobGiemsl oxpaHsemMoit
3aKOHOM TaiHbI B yroJoBHOM nporuecce. — M.: JIyu, 1999.

’ Cm., Harp.: MBanckuii B.II. [IpaBoBas 3amura mHGOpMAIMS O YaCTHOW JKM3HU TPaKIaH.
OneIT COBpEMEHHOTr0 NpaBoBOro peryiauposanus. — M.: U3n-so PY/IH, 1999.;.

* Cwm., Hamp.: Pymne B. MMmyHHTETHI B yrOojoBHOM cymompou3BoacTBe // Poccuiickas
octutiust. — 1996. — Ne8. — C.28-29.

> Cwm., Hamp.: E¢umnues II. IIpesyMIruss HEBHHOBHOCTH: AHCKYCCHS MPOXOIDKACTCS //
YronoBaoe mpaBo. — 1999. — C.48-54.; TymanoB B. Ilpe3ymmius HEBUHOBHOCTH //
Poccutickas roctuims. — 2000. — Ne8. — C.52.
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npouecce. MHBIMU ClIOBaMu, aKLEHThl CMELIAIOTCS B CTOPOHY 00S3aTEIbHOTO
rapaHTHPOBAHHOTO OGECIICUCHHS IPAB M 3aKOHHBIX HHTEPECOB JTHIHOCTH' .

Bwmecte ¢ tem, mpunsateiii 18 gexabpst 2001 roma YIIK P® B HekoTopoit
CTEIIEHU VU3MEHMII nporecc JaJIbHEHILIEro COBEPILIEHCTBOBAHHUS
IpoLIECCYalbHOI0 3aKOHOJATeNbCTBAa. B wacTtHOCTH, B HOBOM Kopekce uyeTko
0003HAYEHO pa3NIuYhe MEXIY HOCYACOHBIMH U CyA€OHBIMHU MPOU3BOJICTBAMHU:
3aKpEIUIEHHBIM B CT.15 NMPUHIMI COCTA3ATEIBHOCTU CTOPOH JIEUCTBYET TOJIBKO
Ha CyJIeOHBIX cTaausx mpouecca. [Ipm 3TOM opraHbl NpeaBapUTEIBHOIO
paccieioBaHds OTHECEHbl K YYaCTHHMKaM, BBICTYNAIOIIUM CO  CTOPOHBI
ooBuHeHus (rnmaBa 6 YIIK P®), a monoxxeHue O BCECTOPOHHEM, IMOJHOM U
00BEKTUBHOM HcclieoBanuu  ooctostenbecTB Aena (cr.20 VYIIK PCDCP)
3aMEHEHO BO3JIOXKEHHEM OO0S3aHHOCTM Ha MPOKypopa, clejoBaTels U
JI03HABaTeIsl IO OCYLIECTBIEHUIO YTOJOBHOIO IIPECIEJOBaHUS 110 JejlaM
myOoJMYHOTO M YacTHO-MyOJIM4HOro oOBuUHEHusA. bomee Toro, kak Oyxer
MOKA3aHO Jajee, BO3MOKHOCTh pealiv3allid YYaCTHUKaMU CyJIOIPOU3BOJICTBA,
BBICTYNAIOIIMMU CO CTOPOHBI 3alIUThI, CBOMX IIpaB 3a4acTyl0 3aBUCUT OT
YCMOTPEHHUS CTOPOHBI OOBUHEHHS.

Ha Mo#i B3rmsan, Ha [aHHOM JTane pa3BUTUA OOIIECTBA M TOCYAapCTBa
TpeOOBaHME YCTAHOBJICHHS MaTEpHATbHOM aOCOIIOTHOW HMCTHHBI (PakTa IO
KQKJIOMY YTOJIOBHOMY JIeNy (B KJIACCUYECKOM €€ IIOHMMaHHUH) HE COOTBETCTBYET
HPABCTBEHHBIM KPUTEPUSIM, T.K. MOXET IMPUBECTH K MPUMEHEHUIO CPEJICTB,
CYIIECTBEHHO HAapyIIAIOIIUX HWHTEPEChl OTIENbHBIX JHI, KOTOpble OyayT
IPUHECEHBl B KEPTBY MyOJWYHBIM HHTepecaM. [Ipu ompoce MpakTUYECKUX
pabOTHUKOB a0CONIOTHOE OOJBIIMHCTBO — 82,5% yKa3aiu Ha HEBO3MOMXHOCTb
YCTaHOBJICHUSI HICTHHBI 10 KaXXJ0MYy yrojoBHoMy aery. [Tpu atom 14,3% u3 HUX
Al OTBET B OTPHUIATEIBbHOM KaTeropuuyeckoi ¢opme. HMHTepecHo, dTO
HEKOTOpbIE CIIEJICTBEHHbIE PAOOTHUKHU MPSMO MOJYEPKHYIH, YTO OOBEKTHUBHAS
HUCTUHA — ATO OoJiee Guaocopckoe MOHATHE, YeM IPABOBOE, CIEI0BATEIBHO, C
TOYKHU 3peHus (uimocopuu B paMKax YroJIOBHOTO jejia OOBEKTHBHYIO UCTHUHY
YCTAaHOBUTh HENh3sd, TaK KaK OHAa Bcerma OyAeT HMETh CyOBbEeKTHBHBIM,
(dbopManbHBIN XapakTep.

Bmecte ¢ Tem, aOCONIOTHBIA OTKa3 OT HWCTUHBI TaKXe HPABCTBEHHO
HEJIOMYCTUM, TaK Kak JIMIIUT YrOJOBHO-IPOLECCYANIbHYIO AESITEIBHOCTh €€
ATUYECKOTr0 CMbIcHa W coiepkaHud. Ilo cyTw, cuiioBble MEXaHU3MBbI
MpolieCCYaTbHOM IEATENbHOCTH CTAIM Obl HEYIPABISIEMBIMH.

VYyeHsbie-mpoleccyaqucTl HEOJHOKPATHO YKa3plBAIM HAa  CHEHUPUKY
POLIECCYAIbHBIX CPEJCTB, HANPABJICHHBIX Ha YCTAHOBJIEHHE MWCTHUHBI, HX

6 Cm., Hanp.: Kanmamkapsa P.A. FOpunuueckue rapaHTum npaB JUYHOCTH B Poccuiickoii
®eneparuu // ['ocymnapctBo u mpaBo. — 2000. — Nell. — C.95-107; Kynosa 2.®. 'apantun
MpaB JMYHOCTH B COBETCKOM YTOJOBHOM Ipouecce. — M.: M3n-Bo Mock. yH-Ta, 1972.;
MopmakoBa T. CoBeplIeHCTBOBaHHE IOPUAMYECKHX TapaHTUHl TMpaB uyesoBeka //
I'ocynapctBo u npaBo. — 1994, — Nel0. — C.13-23.
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3aKOHOJATEJIbHOE 3aKPEIUICHHE U OTPAaHMYECHHOCTh pPaMKaMH JEHCTBYIOIIETO
3aKOHOJIATEIhCTBA, & TAKIKE HA OCOOCHHOCTH COJIEP>KAHMSI UCTUHBI B YTOJIOBHOM
nponecce. Kak yxe noauepkuBaioch, B MPOLECCYAbHOW JIUTEpAType HeE
OLICHUMBAJIACh POJIb OB MPEABAPUTEIBLHOIO PAcCieOBaHUs B YCTaHOBJICHUU
ucTuHbl. OJHAKO TAaKOW B3IJIAJ JIMIIAET PE3YyJIbTAaThl COOTBETCTBYIOLIEH
NESATEbHOCTA HE TOJBKO HUX 3THUYECKOIro, HO U MPOILECCYyalbHOTO 3HAYCHHUS, a
TaKKe MPUBOJAUT K HAPYIICHUIO MPUHIUIIA 3aKOHHOCTH.

Hcxons w3 TakoM MOCBUIKM, IO KaXIAOMY  YIrOJIOBHOMY  JENY,
MPEKPAIEHHOMY MPOU3BOACTBOM IO PEaOUIUTUPYIOIIUM OCHOBAHHUSIM, JHOO
OKOHYCHHOMY PACCMOTPEHHEM BBIHECEHHEM OIPABJATENBHOrO MPUroBopa’,
opraHamMu MpeABAPUTEIIBHOIO  paccle/OBaHUsl MPEecTyIUIeHWi He Obuia
yCTaHOBJIEHa HWCTUHA 1O jaeny. OJHAKO NpU ATOM HEOOXOAMMO YUHUTHIBATH
clenyolee:

1. B coorBerctBuun ¢ 4.l c¢1.200 VYIIK PCOCP, npenBapureinbHOe
paccieloBaHUe 3aKaHYMBAJIOCh COCTABIIEHHEM OOBHHUTEIHHOTO 3aKIIFOUCHHS,
€CJIM COOpPaHHBIX JTOKA3aTENbCTB JIOCTATOYHO IS ATOT0. Y Ka3aHHOE TMOJIOKEHUE
03Hayajao, 4YTO YrOJIOBHO-MPOIECCYalbHBI 3aKOH WCIOJIb30Bal OLICHOYHOE
MOHSATUE JOCTATOYHOCTHA BHE CBS3U C (DaKTHUYECKUMHU OOCTOATEIHCTBAMHM JCIIa,
Ha OCHOBAaHMM KOTOPBIX BO3MOKHO YCTaHOBJIEHHE UCTUHBI 1O neny. YIIK PO He
W3MEHUJ TPUHIUITUAIBHO JaHHOU (hOPMYJIUPOBKH, JIOTIOJHUB €€ YKa3aHUEM He
TOJILKO Ha JOCTATOYHOCTh COOPAHHBIX JI0KA3aTeJIbCTB, HO M HAa ITPOBECHUE BCEX
CJIeICTBEHHBIX AeiicTBuil (4.1 cT.215).

5. B omnucarensHONl YacTM OOBUHUTEIBHOTO 3aKIIOYEHHS, COTJIACHO
Hopmam YIIK PCOCP, uznaranuch J0Ka3aTesbCTBA, KOTOPbIC MOATBEPKIAIN
HaJIM4YMe TpeCcTyIuieHuss W BHHOBHOCTH juna (4.1 cr.205 VYIIK PC®CP).
[lepeueHb MCTOYHMKOB JOKAa3aTENIbCTB SIBJSJICSA HMCUEpIbIBatOIUM (4.2 cT.69
VIIK PC®CP), Tt.e. wunHbpoOpmaius, HMEIOMAas 3HAYCHUE I Jeja u
COOTBETCTBYIOIIAsS OOBEKTUBHOM JIEHCTBUTEILHOCTH, HO MOJTY4YEHHAs U3 WHBIX
HMCTOYHUKOB, HE HAIIIEJIIIUX CBOETO 3aKPEIICHUS B MPOLIECCYATIbHOM 3aKOHE, HE
oOnamana OpuUANYEcKON cuioil. OrpaHudeHHbIE BO3MOXKHOCTH OpPTraHOB
MPEABAPUTEIBLHOIO PACCieIOBaHUsl MO YCTAaHOBJICHUIO OOBEKTUBHON HCTHUHBI
ObuUTH 00YCIIOBIIEHBI TaKXKe (IOCTATOYHO OOOCHOBAHHO) MOJOXKEHHEM 4.3 CT.69
VIIK PCOCP, B COOTBETCTBUM C KOTOPHIM HEAOMYCTHUMBIE JOKA3aTEIbCTBA HE
MOTIJIM OBITh TOJOKEHBI B OCHOBY OOBHUHEHUS. VIHBIMU CIIOBaMH, MPHU OLICHKE
JOMYCTUMOCTH JI0KAa3aTeNbCTB pElIalollee 3HAaYeHUE MMEIU BOMPOCHl (POPMBI
JI0Ka3aTeIbCTB, @ HE COOTBETCTBUSA HUX OOBEKTUBHOW peaibHOCTU. HoBbIi
IPOLIECCYANIbHBIM 3aKOH pacCIIUpseT NEPEUYEHb AKTOB, BBIHECEHHMEM KOTOPBIX
3aBEpIIAETCS CTaAusl MPEABAPUTENBHOTO PACCIECIOBAHUS MPECTYIUICHUM MTyTEM
BKJIIOYCHHS B HEr0 HapsaAy C OOBHHUTEIBHBIM 3akimroueHueMm (cT.220)

" B mepBom momyrogmm 2000 roga Mo yKazaHHbIM OCHOBAHHAM JeNa MPEKPAIICHB B

orowmenuu 1413 genosek // Poccuiickas roctumust. — 2000. — Nel12. — C.54.
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OOBHHHTENBHOTO akTa (cT.225). OgHaKo B 3TUX MPOIECCYaTbHBIX JOKYMEHTaX
JOJDKHBI OBITh YKa3aHbl JOKa3aTeNbCTBA, MOATBEPKIAIOIINE OOBUHEHHUE.

3. B yCTaHOBJEHHBIX 3aKOHOM CiydasXx TpeOyeTcs IMOJIydeHHEe CyJeOHOro
paspenieHuss Ha MNPOM3BOJCTBO OTAENIBHBIX IPOLECCYalIbHBIX U OINEPATUBHO-
PO3BICKHBIX Mepomnpusatuii. B aston cBsasn B.B. Hukomox, aHammsupys
OCHOBHBIE BOIIPOCHI IPUMEHEHMs noJiokeHud HoBoro YIIK P®, cnpasennuso
YKa3bIBa€T, YTO CyACOHBIN MOPSIOK H30paHMs OTIEIbHBIX MEp MpecedeHuds,
MPOU3BOJCTBA YCTAHOBJEHHBIX B 3aKOHE CIIEJICTBEHHBIX JIEUCTBUI Oyjaer
CIIOCOOCTBOBATh MOBBILIEHUIO YPOBHSA OOECIMEYEHHOCTH NpaB JUYHOCTU B
YrOJIOBHOM Mpolecce' . AHATH3 Pe3yIbTaTOB ACATEIBHOCTH CYICOHBIX OPraHOB
MO3BOJISIET MPUUTH K BBIBOAAM OO0 YMEHBIICHUU aKTMBHOCTHU CYJOB IO BbIJaye
cynebubix paspemeHuii. Tak, Ha 8,4% COKpaTUIOCH KOJIMYECTBO BbIJAHHBIX
CaHKLIMHA Ha MPOBEACHUE ONEPATHBHO-PO3BICKHBIX MEPOIPUATUH, CBSI3aHHBIX C
HapylieHueM TaiiHbl coobmenuit (¢ 3414 no 3128), Ha 62% CHU3HIOCH YUCIIO
BbIJJAHHBIX cyaamu paspenieHui, CBSI3aHHBIX C HapyILIEHUEM
HEMPUKOCHOBEHHOCTH uhuma (¢ 2554 no 970 cnyqaeB)z. Taxkum oOpazom,
OopraHbl MPEIBAPUTENBHOTO PACCIEAOBAHUS MOIYT IIOJOXKUTh B OCHOBY
OOBHUHUTENBHOTO 3aKIIOYCHHs] JIMIIb T€ JOKa3aTeIbCTBA, KOTOpBHIE IIO
JEHCTBYIOUIEMY IPOLIECCYaTbHOMY 3aKOHOAATENBCTBY SIBISIOTCA TaKOBBIMU U
COOTBETCTBYIOT MPHU3HAKY JOMYCTUMOCTH (B TOM YHCII€ W TPHU MOITYyYEHUU
COOTBETCTBYIOILIETO pPa3pelieHus] CyAeOHbIX OpraHOB, KOTOpbIE KpalHE pPEeIKO
CaHKLIMOHUPYIOT B  YCTAHOBJIEHHOM 33aKOHOM TIOpAJIKE  OTrpaHUYEHUE
KOHCTUTYIIMOHHBIX MPaB IPakiaH).

B HOBOM mnpoueccyalbHOM 3aKOHE€ JAHHOE ITOJIOKEHHE BBIPA3UIOCh B
pacmpeHud (QYHKIHUA CyJeOHOro KOHTPOJIA 3a JESTEIbHOCThIO OpPraHoB
IIPEIBAPUTEIIBHOTO paccieoBaHus. B 4acTHOCTH, B COOTBETCTBUU cO cT.10
®enepanbHoro 3akoHa P® ot 18 mexabps 2001 rona «O BBeneHUU B ACHCTBUE
YrosoBHO-TIpoLIeCCyalIbHOIO  Kojaekca  Poccuiickon d)ez[epaum/l»3 Cc
YCTaHOBJICHHOI'O 3aKOHOM CpOKa CyJlaM IepefaroTcs TaKUe MOJIHOMOYHMS, Kak
IIPUMEHEHUE MEP NPECEUEHUs B BUJE 3aKIIOYEHUS MOJ CTPaXy U JOMAIIHETrO
apecta, TMpOJJIEHUE CpOKa COAEp’KaHWA MOJ CTpaXe, MNPOU3BOJCTBO
CJIIEICTBEHHBIX JACHCTBHUM B KWIMILE, HATOKEHNUE apecTa Ha KOPPECIIOHICHIINIO
U BBIEMKA €€ B YUPEXKJICHUAX CBSI3M U HEKOTOphIe Apyrue. CienoBaTesbHO, NpU
pEIIEHUH BCEX YKA3aHHBIX BOIPOCOB CIIEJOBATENI0 HEOOX0AUMO Oyjaer
oOpaiarbces 3a Cy1€0HbIM pa3pelieHUeM B MOPSAKE, YCTAHOBIEHHOM 3aKOHOM.

e noapooHee: Hwukomok B.B. YromoBHo-mporneccyanbHblii  kKoneke Poccuiickoit

Qenepanun:  o0mas XapakTEPUCTHKA, MPOOJEMBbl TMPAKTHUYECKOTrO0 MpUMEHEHHs //
AKTyanbHbIe TIpOOIeMBI 0OpbOBI ¢ mpecTynmHOCcThi0 B Cubupckom permone: CO. marep.
MEXIyHap. Hayd.-mpakT. KoH}. Yacte.l. — Kpacnosipck: Cubupckuii ropun. uH-t1 MBJI
Poccun, 2002. — C.10-11.

? Poccwmiickast roctuimst. — 2000. — Nel2. — C.57.

3 Poccuiickas razera. — 2001, — 22 JEK.
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4. Opnoit w3 QopM OKOHUAHUSA MPEABAPUTEITHLHOTO PpacciaeIOBaHUs
MPECTYIUIEHUN SIBJISJIOCH BBIHECEHHE ITOCTAHOBIIEHUSI O NPEKpaAlIEHUU Jielia
(ct.199  VIIK PC®CP) kak 10  peadWIMTHpYyIOUIUM, Tak U
HepeabuuTupyromuM ocHoBanusiM (1.3,4 ct.5, cr.ct.6, 7, 9 YIIK PCOCP u
np.). B mocTtaHoBieHHHM O MpEeKpalleHUHU Jejla yKa3blBallaCh CYLIHOCTh Jejia U
ocHoBaHus npekpanieHus (4.1 c¢t.209 YIIK PCOCP), T.e. Te cBeeHUs], KOTOPbIE
OTPaXKEHBI B MaTepUaliax yrOJOBHOTO Jieja U MOTYT ObITh MOJOKEHBI B OCHOBY
MOTHMBHUPOBKHU MPEKPAIICHUST YTOJOBHOIO JIeJia, a B Marepuajiax yrojJOoBHOIO
nena cojiepxkarcs pakTHUYecKrue 00CTOSTEIhCTBA, MOJYYCHHBIE B TOPSIAKE, CPOKU
MU B  YCIOBHUSIX, [MPEAYCMOTPEHHBIX  TMOJIOKEHUAMH  JEHCTBYIOLIETO
3aKkoHOJaTenbcTBA. MHas uHpopManus OOBEKTUBHOIO XapakTepa HE MOXET
ObITh MCIOJIb30BaHa OpraHaMyd NPeIBAPUTEIBLHOTO PpACCIEOBAHUS  IPHU
MpeKpamneHn npousBojicTBa mo aeny. CaemoBarensHo, YIIK P® He BHOCHT
CYIIECTBEHHBIX HW3MEHEHUW B MHCTUTYT MNPEKpAlICHUs YrOJOBHBIX JIEll
(ct.cT.24-28). Opmnako B HOBOM Kojekce 3akoHOJATeNb MPELyCMOTpE
HEO0OXOJMMOCTh yKa3aHHUsl B TTOCTAHOBIIEHWU O MPEKPAIEHUH YTOJIOBHOTO Jelia
OOCTOSITEIBCTB, MOCITYXXUBIMUX IMOBOJAOM M OCHOBaHUEM [UJISI BO3OYXKICHUS
YIOJIOBHOTO JIeJia, a TakKe pe3yJIbTaTOB MPEABAPUTEIBLHOr0 cieaAcTBus (1m.3,5
4.2 cr.213 VIIK P®). HNHbIMEH clOBaMH, MOTHBUPOBKa BO3MOXHOCTHU
MpEeKpallleHus] TPOU3BOJICTBA MO JENY JIOJKHA OBITh OCHOBaHA Ha MOBOJAX U
OCHOBAHHUSX €ro BO30YXKIEHHS, KOTOpPhl€ YCTaHABIMBAIOTCS €Il Ha
MepBOHAYAIBLHON CTaJUM YTrOJIOBHOTO TIpoOIlecca, a TakKe Ha pe3ysbTaTax,
KOTOpPbIE MOTYT OBIThb BBIP@KE€HBI B aHalM3€ COOpPaHHBIX IO JaHHOMY JIETy
J0Ka3aTENbCTB.

5. Ha craguu Ha3HadeHus cyieOHOTO 3acejaHus, a TAakKe B X0/1€ CyJIeOHOTOo
pazOupaTelnbcTBa yYacTBYIONIME B JieJie JIMIa UWMEIH TMPaBO 3asBIATH
XOJIaTaliCTBa O BBI3OBE JOTMOJIHUTEIBHBIX CBHUAETENECH M UCTPEOOBAHMH HOBBIX
nokazarenbcTB (4.1 ct1.223, u.l cr. 276 YIIK PC®CP), npuueM, Bo Bpems
pacCMOTpPEHHUsI MaTepUalOB YTOJOBHOTO Jejia CyJl MOI CaMOCTOSITEIBHO IO
COOCTBEHHOW WHHIIMATUBE HE3aBUCUMO OT HAJIWYUS XOJATAlCTB BBIHECTHU
omnpenesieHre (TIOCTAHOBJIEHUE) O BBI3OBE JIOMOJHUTEIBHBIX CBUJIETENECH,
ucTpeboBaHUM Jpyrux aokazarenbcTB (4.5 c1.276 YIIK PCOCP), a paBHO
OTKa3aTb B YJOBJIETBOPEHUU 3asBICHHBIX xojaTaictB (4.2 ct1.276 VIIK
PC®OCP). Takum oOpazom, 00beM J0Ka3aTEILCTBEHHOTO MaTepuaia MOTr ObITh
M3MEHEH Ha JII0OOW CTauM MPOIECCyalbHON NESITEIHLHOCTH MO YCMOTPEHUIO
JIOJKHOCTHBIX ~JIMI, HAaJIeJICHHBIX BJIACTHHIMU (YHKUUSIMH B IpOIIECCE.
Bo3MOXXHOCTh M3MeHEHUs1 o0bema J0Ka3aTeIbCTBEHHON 0a3bl COXpaHEHAa U B
HOpMax, 3akperyieHHbIX B YIIK P®. Tak, B c¢T1.234 VIIK P® ykassiBaercs Ha
MPaBO CTOPOH 3asBIIATH XO/IaTaliCTBa O JOMPOCE JIHI] B KaueCTBE CBUAETENEH, 00
UCTPeOOBaHUM JIOTIOJIHUTENBHBIX JI0KA3aTENbCTB WM MPEIMETOB, a TaKkke 00
UCKIIIOUCHUU JI0Ka3aTeNlbCcTB. [lpu 3TOM, Cyn 00si3aH paccCMOTpPETh Kaxa0e
X0/aTalCcTBO, KOTOpOe ObLIO 3asBiaeHO (4.2 ¢1.271).
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6. B coorBerctBuu ¢ nonoxenusimu YIIK PCOCP cyn He Mor Bo3BpamaTh
JeI0 I TPOM3BOJACTBA  JOMOJHUTEIBHOTO paccie/IoBaHUs B  Cilydae
HEBOCTIOJJHUMOM B CyJIeOHOM  3acelaHUM  HEIMOJHOTBHI  IPOBEIACHHOIO
paccneszaHHﬂl, a TakKe B Clydae MPU3HAHUS J10KA3aTENbCTB, MOJYYEHHBIX
OpraHamMyl TpPEJBAPUTENILHOIO pPAaccieloBaHUs C HapyIIeHUEM YrOJIOBHO-
MPOIIECCYaIbHOTO 3aKOHA, HE HMEIOUIMMHU IOPUJIMYECKON CHIIbI, €CIId TaKoe
MpU3HAHUE BJICYET HEBOCIOJHUMYIO B CyJAeOHOM 3aceJaHUd HEIMOIHOTY
MIPOBEJICHHOTO paccneLLOBaHHﬂl. Takum 0o0pa3oM, YrojaoBHO-TPOLIECCYATbHOE
3aKOHOJATEILCTBO OTPAHUYMBAIO KOMIIETCHIIMIO CyJa IO YCTPAHEHHIO
HEJIOCTAaTKOB, JIONYIIEHHBIX B XOJ€ NPEABAPUTEIBLHOIO PACCICIOBAHUS
pECTYIUICHUH U ele 0oJibiie popManu3yeT mpoliecc.

Heo6xoaumo otmeruts, uto ¢1.237 YIIK PO npenocrtaBiser BO3MOKHOCTh
CyAb€ BEPHYTh MaTepualibl YrOJOBHOIO JieJla IPOKYpPOPY, OJHAKO 3TO
JONMYCTUMO JIMIIb [0 OCHOBAHHUAM, YKa3aHHbIM B 3aKOHE: HapyIlIeHUE
TpeOOBaHUSI COCTABJICHUS OOBHHUTEIBHOTO 3aKIFOYCHUS WM OOBHHUTEIHHOTO
aKTa, HEIMOJyYCHHE OOBHHSEMBIM KOIHMH 3aKIFOUCHHUS WM aKTa, a TakKkKe
HAJIMYME€  HEOOXOJUMOCTH  COCTABIICHHS  YKa3aHHBIX  MPOIECCYaTbHBIX
JOKYMEHTOB IO yTOJOBHOMY Jielly, IEPEAaHHOMY B CYyJl C MOCTAHOBJICHHEM O
MPUMEHEHUU TMPUHYIAUTEIBHBIX MEP MEIUIMUHCKOIO Xapakrtepa. AHamu3
MEPEYUCIICHHBIX OCHOBAaHUW TO3BOJSICT YTBEpPXKJaTh, UTO peaau3alus
MPEJOCTaBICHHON CyJbe KOMIIETCHIIMM IO BO3BPAIICHUIO YTOJOBHBIX JI€I
MPOKYPOPY HaIpaBjieHa HAa YCTPAHEHUE HEIOCTATKOB (POpMBI MpolieccyaabHON
NEATeTbHOCTA W TIOpsJIKa €€ Hajjexaniero odopmieHus, T.e. (popMaibHbIC
AJIEMEHTHI HE TOJBKO COXPAHSIOTCS, HO U MOJYy4aloT CBOE JAJIbHENIIIEE Pa3BUTHE
B YIIK P®.

7. DYHKIIMOHUPOBAHHWE B HACTOAIIEE BpPEMs CyAa MPUCSKHBIX CIEIyeT
MPU3HATh HPABCTBEHHBIM, TaK KaK MO3BOJISIET YUYUTHIBATh HE TOJIBKO MOJIOKEHUS
JEUCTBYIOIIETO 3aKOHOAATEIbCTBA IPU BBIHECEHUH BEPAMKTA, HO W HOPMBI
MOpaJiM, XapakTepHbIE MJii COBPEMEHHOr0 OONIECTBAa, YTO MOJYYHUIO
MOJIOKUTEIIBHYIO OLICHKY y‘{eHBIX—HpOIJ;eCC}IaJ'H/ICTOBZ. [Ipu paccMoTpenuu nena

" To ey o mpoBepke KOHCTHTYIMOHHOCTH MOJNOXKEHHH MyHKTOB 1 M 3 YacTH MepBOii CTaThy
232, yacTh 4eTBEpPTOM cTaThu 248 M 4acTh NEPBOM CTaThu 258 YTOJIOBHO-NMPOIECCYATBHOTO
koznekca PCDCP B cBs3u ¢ 3anpocamu MpkyTckoro paiionHoro cyaa MpkyTckoit o6nactu u
CoBerckoro  pailonHoro cyga ropoaa  Hwxuuit  Hosropoa:  IloctanoBiienue
Koncruryunonnoro Cyna Poccuiickoit ®@enepauuu ot 20 ampenst 1999 r. — Ne 7-IT //
Co0panmue 3akoHoaaTenbeTBa Poccuiickoit denepanun. — 1999. — No 17. — Cr. 2205.

Ilo xamobGe rpaxmanku bep3unoit Jliogmunel HOpbeBHBI Ha HapylieHHE €€
KOHCTUTYIIMOHHBIX TIpaB MMyHKTOM 2 yacTu nepBoil ctatbu 232 YIIK PCOCP: Onpenenennie
Koncturynunonnoro Cyna Poccuiickoit @enepanuu ot 3 despans 2000 r. — Ne 9-O //
Co6panmue 3akoHoaatenbeTBa Poccuiickoit @enepanun. — 2000. — No 13, — Ct. 1428.

’Cwm., Harnp.: MensHuk B. CoBecTs — HpaBCTBEHHasi OCHOBA CyJa MpUCSKHBIX // Poccuiickas
octuiud. — 1996. — Ne2. — C.7-9; Mensnuk C. HpaBCTBEHHBIE OCHOBBI HCKYCCTBA 3aIIUTHI

1
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C y4YaCcTHEM IPUCSIKHBIX 3acelareliel OCHOBHOE BHUMAHME YACISIETCA
COOJIIOIGHHUIO TIpaB M CBOOOJ YYaCTHUKOB YTOJIOBHOTO CYIONPOU3BOICTBA.
JIeATEeNIbHOCTh KOMIIETEHTHBIX OPraHOB M MX JOJDKHOCTHBIX JIMIL HA CTaauu
IIPEABAPUTEIBHOIO PACCICA0BAHNS TAKXKE JOJDKHA FapaHTUPOBATh PEATU3ALMIO
KOHCTUTYLIMOHHBIX IpaB rpaxxaaH. BmecTe ¢ TeM, MOCTaBUB meEpen OpraHaMu
IIPEABAPUTEIBHOIO PACCICIOBAHMUS YKa3aHHYIO II€JIb, 3aKpENMB B 3aKOHE
OCHOBHBIE TapaHTUHU COOJIIOACHUS MpaB TPa)JaH, 3aKOHOJATENb HE W3MEHMUI

npoleccyaibHblii  CTaTyc  cienoBareis, HE  BOCHOJHWI  HpoOesbl
3aKOHOJIATENbCTBA, KOTOPbIE CYLUIECTBEHHO BIHUSIOT HA MPUPOIY U PE3yJIbTaThl
IpoLecCyalbHbIX  JEHCTBUM, a  TaKkKe  JETePMUHUPYIOT  BBIOOD

COOTBETCTBYIOIIHX CIIOCOOOB MOTYYCHHS TOKA3aTEIbCTB .

OrpanvyeHue  MpOILECCYaJbHOM  CaMOCTOATEIBLHOCTH  ClIeIOBaTes,
paclpeHHe BJIACTHBIX MOJHOMOYMN CyA€OHBIX OpPraHoB B paMKax CyAeOHOro
KOHTpOJS  3a  JIOCYACOHBIM  MPOM3BOACTBOM B  HoBomM YIIK P®
POTUBOMNOCTABICHO MPUHIUIY CBOOOJBI OLIEHKH JOKa3aTeJIbCTB, COIJIACHO
KOTOpPOMY II€PEYHCIICHHBIE B 3aKOHE JIMLA OLEHUBAIOT JOKA3aTEJIbCTBA IO
CBOEMY BHYTPEHHEMY YOEXKIEHHIO, PYKOBOJCTBYSCh NPU STOM 3aKOHOM H
coBecThbio (4.1 cT.17).

8. YIIK P® nomren nmo myTv NOCTENEHHOIO IPU3HAHUSA UHCTUTYTA CIEIOK O
MPU3HAHUM BUHBI IyTEM 3aKOHOAATENIbHOI'O 3aKpPEIJIEHUs COKPAILEHHOIO
cynebnoro cieactBusi (I'maBa 40 VIIK P®). BriHeceHHBbINI B COKpalieHHOM
MOPSIIKE TPUTOBOP HE MOJJICKUT JaJIbHEWIIEMy 00KajJOBaHUIO 10 OCHOBAHUIO
HECOOTBETCTBHS BBIBOJIOB Cya (PAKTUYECKUM OOCTOSITENILCTBAM JIETa.

B cBeTe BBIIEU3I0KEHHOTO MPEACTABISETCS AUCKYCCHOHHOM BbICKa3aHHAs
B IOPUAMYECKOW JHUTEpaType TOYKa 3pEHHS] O HECOOTBETCTBUU «3IAPABOMY
CMBICITY» OTKa3a OT MCTUHBI B IIPOLIECCYATIbHOM 3aKOHE: «3HAYUT, CTABUTCH...
MHas 1enb, OTIWYHAas OT OObEeKTHMBHOW HCTUHBL [IponokeH myTh
CyOBEKTUBU3MY, e 11eJ1eCO00pa3HOCTH, dbopManu30BaHHOMY
CYJONPOM3BOACTBY, (hOpMaIbHON HCTHHe» . HekoTopsle MpOLECcCyanmucThl
COBEPIIIEHHO 00OCHOBAHHO OTMEYAIOT IOCTATOYHO OOJIBIIYIO PO (POPMATBHBIX

n ooBuHeHus // Pocculickasg roctuims. — 1996, — Ne3. — C.6-8; Ne4. — C.8-10; Ne6. — C.13-
15.

' O coBpeMeHHBIX TpoGIEMax JOCYHeGHOTO IPOU3BOACTBA CM. moapoOHee: KomoGos T
HyxHa sicHast yronoBHast moautuku // 3akoHHOCTh. — 2000. — Ne3. — C.6-7; MunoBa M.
Yuyactie agBokara B CIEICTBEHHBIX JeiicTBusx // Poccuiickas rocturmst. — 1996. — Nell. —
C.45-46; Hamexun E. Cuzperens wim mogo3peBaembiii? // 3akoHHOCTh. — 1996, — No2. —
C.47-48; Temupae O. [IpoueccyanibHas caMOCTOSTEIBHOCTh cliefoBaTens // 3aKOHHOCTb.
2000. — Ne4, — C.28-29; Tkauenkona JI. ['pycTHbIe MBICTH O cleACTBUU // 3aKOHHOCTH. —
1998. — No5. — C.20-23; Hlupunckuit C. Hacwine npu apompocax — peajibHas yrposa
npaBocynuto // Poccuiickas rocturus. — 1997, — Nel12. — C.38

? Meunukos I'. CrcTeMa «3[paBoro I0PHANYECKOT0 cMbIciay» // Poccmiickast rocTiims. — 1998.
—Ne3. - C.11.
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MOMEHTOB B YI'OJIOBHO-IIPOLIECCYAIBHOM JIESITEIBHOCTH, U UTHOPUPOBATH 3TO —
3HAUNT «3aKPBIBATH IJ1a3a HA JCHCTBUTEILHOE [ONOKEHHUE JCI» .

[IpobGnema 3akimtodaercs B CYIIHOCTH HEMPEKPAIIAOMINXCS CIIOPOB O
KaTEropuu HCTUHBI B YrOJIOBHOM Ipolecce. B OCHOBE JIEKUT KilacCHuyecKas
KOHIICTIMS MCTUHBI KakK aJ€KBaTHOTO OTPaKEHHUsSI OOBEKTUBHON peasbHOCTU
MO3HAIOINUM CYOBEKTOM (COOTBETCTBHS PEATBHOCTH MPEACTABJICHHUSIM O HEH).
Onupasch Ha BbIBOALI PuiI0oco(POB, MPUACPKUBAIOIIUXCSA JAHHOW KOHIICIIIUU,
MPOIIECCYANUCThl YIYCKAIOT U3 BHUJA T€ MPOOJIEMBbI, KOTOPbIE BO3HUKAIOT IMPHU
Oosiee TIIyOOKOM ee u3ydeHuu. Tak, UCTUHA HE MOXKET OBbITh MO3HaHa Oe3
YSICHEHHSI CaMOT'0 COOTBETCTBHS, HO TAKO€ 3HAHUE C 3aKOHOMEPHOCTBIO CTajo
Obl cyxJeHueM. Bmecte ¢ TeM, UCTHHA pacCMaTPUBAETCS KaK OTOXKJECTBICHUE
C CyXJeHueM caMmoro mnpeaMera cyxaeHus. OOBEKTUBHO IPOUCXOIUT
OTOXKJIECTBJICHUE OJHOTO CYXAECHHUS C APYTHMM. BBICIINM KpUTEpHUEM HCTHHBI
MO-TIPEKHEMY OCTACTCsI 0ObEKTUBHOE OBITHE.

B cBoe Bpems pycckuil nporeccyanuct H. Po3uH nmcan, 4to «yroJoBHBIN
TPOLIECC HE MOXKET CTPEMHTbCS K HOCTUKEHHIO MATEPHANBHON MCTHHBI» .
AHanornyHoit Touku 3penus npuaepxusaics U. lllernosuros”.

Bonee Toro, mcxonas W3 TMOCHUIOK IIEHHOCTHOTO MBINIIICHUS, (UI0COdbI
COBEpIIIEHHO OOOCHOBAaHHO YKAa3bIBAIOT HA HEBO3MOXXHOCTH YCTAHOBJICHUS
HMCTUHHOCTH U JIOKHOCTH IIEHHOCTHBIX CY>XJIEHUH, 0COOCHHO, €CIU peub UAET 00
OLICHKAX - MPEMOYTCHHSX .

B srtoii cBa3u cnenyer cornacutbesi ¢ MHeHUeM H.I'. Croliko, cuuTaronmm,
YTO «BONPOCHI, (OPMYyJIHpyeMble OTHOCUTEIBHO YIOJOBHOTO IIpoliecca,
BBITEKAIOT M3 T€X KOHILENUWW, KOTOPHIMHU Mbl OCO3HAHHO WJIM HEOCO3HAHHO
NOJIb3yEMCS 111 €ro  BOCHPUSATHSA, [O3TOMY, MPUMEHSS  pa3IMYHbIC
TEOPETUUYECKHE TMOJXOJbl U METOMbl OOBSCHEHUS, MOXXHO HPHUHTH K pa3HbIM
peayanaTaM>>4. NubiMu  cioBamu, IHEHTPAIbHOW MpPOOJIEeMONW B YrOJOBHOM
CYJIOIIPOU3BOJACTBE, & TAKKE B COLMAIIBHOW W IPABOBOM JECUCTBUTEILHOCTH B
IIEJI0M, SIBJISIETCSl MPOOJIeMa MHTEPIIPETAIui, T.K. ¢ UX TOMOIILI0 PeaTu3yeTcs
TOIIBITKA 1aTh OOBICHEHHSI KOHKPETHBIX HHTEPECOB .

3 Opnos KO.K. OcHOBBI TeOpHM 10KA3aTENBLCTB B YrojaoBHOM Mponecce.— M.: IIpocnext, 2000.
- C.0.

' Posun H. Ykas. cou. — C.17-18.

? Cwm. moapoGuee: Ilernosutos M. Ilpexpamenne yroigoBHoro mpecnepoanus // JKypHai
rpakAaHCKOr0 M yrojoBHOro npasa. — 1887. — lek. — Ku. 10. — C.38.

> Cm. mompobuee: Anekcees I1.B. ®mmocodums. / T1B. Amexcees, A.B. Ilanun. — M.:
[TpocmekT, 1997. — C.290-292; Manmxsa K. X. Beenenne B connanbuyto procoduto. — M.:
Beicm. mix., KJI YauBepcurer, 1997. — C.40-49.

4 [ut. nmo: Croitko H.I'. CounanbHO-TEOPETUUECKUE MOAXOJbl K MOHUMAaHUIO YTOJOBHOIO
nporiecca // AKTyanbHbIe TPoOIeMBbl 00pBOBI ¢ MpecTynHOCThIO B Cubupckom peruone: CO.
MaTtep. MeXAyHap. Hayd.-mipakT. koH(}. Yacte.2. — KpacHosipck: CuOMpCKUil OpUIl. WH-T
MB/JI Poccun, 2002. — C.90.

> Cwm.: Tam xe.



50

C yderoM wuMmeromelcs — cnenmu(PUKA  YTOJOBHO-IIPOIECCYaTbHOM
NEATEIbHOCTH, a TaKXE €€ pe3yJbTaToB, B OCHOBY KaK TEOPETUYECKHUX
WCCIIEIOBAHNUM, TaK U MPAKTUYECKOU IMPOLECCYAIbHOM NESTEIbHOCTH CIIEAYET
MOJIOKUTh HEOMO3UTUBUCTCKYIO KOHLEMIIMIO KOT€PEHTHOW HCTHHBI (OT JIar.
cohaerenco — cpacTaThbCsi, TECHO COCAHHSITHCS). 3HAHME WCTUHHO, €CIU OHO
NPEJICTABIAET CAMOCOITIACOBAHHYI0 CHCTeMy'. VYKasaHHas TOuKa 3peHHS
MTOJIHOCTBIO TOATBEPKAAETCA pe3yJIbTaTAMHU aHajdu3a MPaBONPUMEHUTEIBHON
npakTuku. Hampumep, B OOBMHMTENBHOM 3aKJIIOUYEHHUU OpraHa [03HaHUA,
COCTaBJICHHOTO0 MO yrosoBHoMy paeny Nel-2542-00, ykazano: «IIpunumas BO
BHUMaHUE BCI0 COBOKYIHOCTb J0KA3aTeJbCTB, JO3HAHUE CUUTAET, YTO BUHA
JL.T. B coBepiieHH OOIIECTBEHHO-OMACHOTO JICSIHUS JOKa3aHa MOJHOCTHIO U C
JOCTATOYHOW JIOCTOBEPHOCTHIO, a INPHBEJCHHbIE [A0KA3aTeJbCTBA IIOJHBI,
MOCJIE0BAaTEIbHbIE U He UMEIT NMPoTHuBOpedui» (BbiaeneHue moe — U.C.).
AHanornyasie GOPMYIMPOBKH UCTIOIB3YIOTCS U CYJIOM MIPU PACCMOTPEHUU Jelia
no cymectBy. Tak, cocraBusiss npuroBop no aeany Ne 1-16-60-97 cyn
MOAYEPKHYJ, 4YTO «HAXOAUT BHUHY MOJCYJUMOIO TMOJHOCTbIO JIOKa3aHHOM,
HCCJIe0BAB COOPaHHbIE J0Ka3aTeJbCTBA B MX COBOKYNHOCTH» (BBIJICICHO
MHoi 1.C.).

Oprasbsl J03HaHUSI U PEJBAPUTEILHOIO CIIEICTBUS BBINOJIHSAIOT OCHOBHYIO
pOJib B OCYLIECTBJICHUU ACATEIBHOCTH, TJIABHOM 3aJa4€ll KOTOPOU SBISETCSA
YCTAHOBJIGHHE WCTHHBI 110 ey . IIPUHIMIIBI yrOJOBHOIO Ipolecca,
3akperieHHble B KoHctutynnn P®, a Takke B OTpaciaeBOM IMPOLECCYaJTbHOM
3aKOHOJIATENbCTBE, OYyT BBHICTyNaTh B KaU€CTBE FapaHTUM TOTO, YTO PEIICHUE
JaHHOW 3ajmayn  OyJeT HampaBlI€HO Ha JOCTHXKEHHE IeJM YTOJIOBHOTO
CyJONpPOU3BOJCTBA — OXpaHy IpaB M 3aKOHHBIX HHTEPECOB YEJIOBEKA U
rpaxkaanvHa. TOJbKO B 3TOM Cily4yae YroJjOBHBIN mpouecc (B TOM YHCIE U Ha
CTaJMM  TPEIBAPUTEIBHOTO  paccieloBaHus)  OyJeT  COOTBETCTBOBATHh
HPaBCTBEHHBIM TPEOOBAaHUSM, B YaCTHOCTH, TPEOOBAHUIO CITPABETMBOCTH.

MIMeHHO KaTeropus CHPaBeIIMBOCTH CIIY’KUT OCHOBOM CIEICTBEHHOU
JESTENbHOCTH, KOTOpask MOKET OBbITh ONpelelieHa KaK MOpPAJIbHOE CO3HAaHUE
COpPa3MEpPHOCTH MEXAY JESHUEM W BO3JasHUEM, MpaBaMU U OO0S3aHHOCTAMH,
BKJIQJIOM U TOJIyYEHHEM, LEJbI0 U CPEACTBAMH €€ JOCTHKEHUS, KaK MPUHIIUI
«3a 0oJpIIee - OOIBIIIEE, 32 MEHBIIIEE - MEHBIIICEY.

MHorue  MbICAMTENHM, HayuHasg C  ApHUCTOTENs, paccMaTpuBaiu
CIIPaBEeUTHBOCTh KaK COLMANBHYIO 100poserens . COBPEMEHHBIH COLMATbHBIN

% Cm. monpo6ree: ®unocodust. OcHoBHbIE mpobiems! ¢prtocodun. Yacts I1. / Tlox pex. B..
Kupunnosa. — M.: FOpucts, 1997. — C. 67.

! IeiicruTensHO, n3 207 HCCIIeIOBAHHBIX MaTepuaioB YroJIOBHbIX Jei, Jnmb 11,6% ciaydaes
IpU BBIHECEHHH CYyJOM NpUrOoBOpa Oblla W3MEHEHa IepBOHAYaIbHAS KBaTU(pUKALUS,
JaHHasi OpraHaMu pacciael0BaHusl.

2 Apucrorens Otuka. [lonurtuka. Puropuka. Ilostuka. Kareropuu. — Ma.: Jluteparypa, 1998.
— C.145-276.



51

¢unocod k. Poyric, cpaBHUBaeT CHpaBemSIMBOCTh C UCTUHOM: «KaK HMCTHUHA
SBJISICTCSI TJIABHOW JOOPOAETENhI0 MBICIH, TaK CIpPaBEIJIMBOCTh - IepBas
n06poeTeNb OOIIECTBEHHBIX HMHCTUTYTOB» . TakuM o0pasoM, dYepes BCIO
ucTopuro Pprrocopuu MPOXOTUT MBICTH, YTO CIPABEIIUBOCTH - ATO TO, YTO
cozieiicTByeT o0meMy oOary.

CropaBesIMBOCTh KaK MCTUHA SIBJISIETCS HPABCTBEHHOMW 3aa4€d yTOJIOBHOTO
MpoIiecca, IOCKOJbKY BE€Ch MEXaHHU3M IMPOIECCYalbHOIO JIOKa3bIBaHUS U
obecrieueHus: (PYyHKIMN TPEeABAPUTEIBLHOIO PACCICIOBAHUS HAMpaBJICH Ha
JTOCTHKEHUE PABHOBECHUS MEXIY JICSTHUEM U BO3JIassHUEM, B KOHEYHOM CYETE, Ha
oOecrieueHue aJIeKBaTHOCTU YTOJIOBHON PENPECCUHU.

OnHako YCTaHOBUTh COOTBETCTBUE LIEJIM M CPEACTBA HEAOCTATOYHO IS
YAOBJIIETBOPEHUSI  YTOJIOBHO-IIPOLECCYATbHOM  JIEITEIIBHOCTH  OCHOBHBIM
MOpaJIbHBIM  TpeboBaHusM.  HOpMmBI ~ HPAaBCTBEHHOCTH  MPEIONIATaOT
00s3aTEIPHOE 3aKOHOIATEIHHOE 3aKPEIUICHHE MEXaHU3MOB peau3alliy MpaB 1
MHTEPECOB TPAXKJAaH, YTO BO3MOXKHO TOJIbKO MPHU HAJUYUU JIOCTATOYHBIX
rapaHTuii, KOTOPbIE MOTYT OBITh 00ECIEYeHbI, BO-TIEPBBIX, COOTBETCTBYIOIIUMU
00s13aHHOCTSIMH KOMIIETCHTHBIX OPTaHOB M WX JOJKHOCTHBIX JIHI], BO-BTOPHIX,
CaHKIMSIMH 32 UX HEBBIMOJHEHUE WIM HEHA/JICKAILIEE BBIMOIHEHUE, B-TPEThUX,
JNOJDKHOW CHCTEMOM KOHTpOJISI M Haj30pa, T.€. MPaBWIOM paclpeieieHus
KOMIETEHIIUU TI0 MPHUHATHUIO PEIICHUH MEXIy pa3IudyHbIMU CyObeKTaMu
YTOJIOBHOTO MPOIECCa.

AHalM3  YroJIOBHO-TIPOIIECCYAIbHOTO  3aKOHOJATEIbCTBA  IO3BOJISIET
c(hOpMyIUPOBATH ONPEACIICHHBIE BHIBOJIBI:

Bo-niepBbIX, ciepoBarenb, Kak MpolecCyalbHO CaMOCTOSATEIbHBIN CyOBEKT,
o0jafaer JOCTaTOYHO IIMPOKUMH TOJHOMOYUSMH, B TOM YHCIE€ U IO
00KaJOBaHUIO  yKa3aHWM TMPOKypopa, 00s3aTeIbHBIX K  HCIOIHEHHIO.
Kommerennust oprana go3HaHusi B 1aHHOU cepe 6onee orpannyena (1.3 4.2 crT.
120, 4.2 c1.127 YIIK PCO®CP), uto coxpaneno u B YIIK P® (u.4 cr.41, 4.3
cT.225).

HecMmoTps Ha eIMHCTBO 3aj/lay, 3aKOH HAJENSIET OpraHbl MPEeABAPUTEIBLHOIO
CIEACTBUSA WM JIO3HAHUS PA3IMYHBIMH CPEACTBAMU MX JOCTHXEHHUs. B memsax
HanOoJjiee  ONTUMATbHOTO  (YHKIMOHUPOBAHHUS  CUCTEMBI  CICPKEK U
MIPOTUBOBECOB HEOOXOAMMO MPUBECTH B COOTBETCTBHUE KOMIIETEHIIUIO OPTraHOB
JI0O3HAHMS C TIOJIHOMOYHUSIMHU OPTaHOB MPEIBAPUTEIILHOTO CJICICTBUS.

Bo-BTOpBIX, NpHU pacCMOTPEHUM HPABCTBEHHBIX Haudal JEATEIIbHOCTH
OpraHOB MPEABAPUTEIILHOIO pacCIEIOBaHMs, 3a4acCTyl0 OCHOBHOE BHHMAaHUE
YACISIETCS pealli3ali CIPaBEIMBOCTA B OTHOLIEHUU JIUI], UMEIOIINX B JIEJIE
CAMOCTOSITEIbHBIH MpaBoBoii  mHTepec'. OIHAKO,  OCYIIECTBIISAS — CBOM

3 Poyinc Jik. CripaBeinBocTh Kak dectHOCTh // Bompockr pumocodun. — 1994, — Ne 10. —
C.35-52.

'Cm, Hanpumep: MockanskoBa T.H. HpaBcTBeHHbIE OCHOBBI YIOJIOBHOIO Ipoliecca (cTagus
MpeBaApHUTEIILHOTO paccienoBanus). ABroped. auc. ... A.-pa opua. Hayk. — M., 1997. —
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IIOJIHOMOYHsI, TOCYJAapCTBEHHbIE OpraHbl pPEAIM3YIOT €IMHBIE 3aJa4yd, Ha
JNOCTHKEHUE KOTOPBIX HAIIpaBJICHA NPOLECCyalbHasl ACATEIBbHOCTh HAa CTaauU
IIPEBAPUTEIIBHOTO  paccieloBaHus  OpecTyluieHuid.  OTBETCTBEHHOCTb,
HACTyIIaloIasi 34 HETATUBHBIEC ITOCIEACTBUSA TAKOM JEATEIBHOCTH, SIBIIIETCS
HenponopuruoHaipbHou. B coorBercTBHM ¢ monoxenuem 4.l cr.133 VIIK P®
yiepd BO3MeEMIaeTcs B Ciaydae ero MPUYMHEHHs] OpraHaMH MpeIBapUTEIbHOTO
paccieioBaHUs HE3aBUCUMO OT BHHBI YKa3aHHBIX CyOBEKTOB. Jlymaercs, 4uTo
BOIIPOC OO0 OTBETCTBEHHOCTHU JIMI[ 33 HMX HE3aKOHHbIE JEUCTBUS JIOJKEH
pemarbcsi B 3aBUCUMOCTH OT HalW4Usl CYOBEKTUBHOW XapaKTEPUCTUKU
IIPOTUBOIPABHBIX JICHCTBUM.

B-tpethux, B 1ensx obecrnieueHus peaau3ali HPaBCTBEHHBIX TpeOoBaHUMN
HE0OXOIMMO BKJIIOYUTH B IMPOIECCYaTbHOE 3aKOHOIATEIBCTBO MOJIOKEHUS 00
0053aT€IbHOM OTOOpPaHMM KOMIIETEHTHBIM JIOJKHOCTHBIM JIMLIOM MOJIHUCKU OT
BCEX YUYaCTBYIOIIMX B Jele Jull (32 HCKIIYEHHEM I10J103PEBAEMOIO,
OOBHHSIEMOTO U UX 3aIIUTHUKA) O HepasIJallleHUU JaHHBIX MPEABAPUTEIHHOIO
pacciueoBaHus, a TakXke O IIPUBJICYCHUM K OTBETCTBEHHOCTH 3a WHX
pasrnamenne. K coxanenuto, oraensHeie HOpMbl YIIK P®, perymmpyrommue
WHCTUTYT TaWHBl PACCIENOBAHUSA, HE HOCAT HMMIIEPATUBHOIO XapakTepa H,
CJIEIOBATEIbHO, HE MOTYT B JIOJDKHOM Mepe pa3pelIuTh yYKazaHHYIO Mpoliemy,
MO3TOMY B LEJISIX peaM3aluu JaHHBIX TpeOOBaHUN HEOOXOAUMO:

- ONpEeNeNuTh, Kakue JAaHHble O0Opa3zyloT TalHy MNpPeaBapUTEIHHOTO
paccie0BaHus;

- 00sA3aTh JIMIIO, OCYUIECTBIISIONIEE MPOU3BOJICTBO IO NNy, Pa3bACHSTH
BCEM YYaCTHUKaM IPOLecca COOTBETCTBYIOLIUE 00S3aHHOCTH U MPEIyNpeKIaTh
O BO3MOKHOCTH HACTYIUIEHUSI HETaTUBHBIX IMIOCIEACTBUM B Clly4ae HX
HEHAUJIeXKALIEro MOBEACHUS.

B-ueTBepThIX, cieqyer yka3zaTh Ha HEIOCTAaTOYHYIO OOOCHOBAHHOCTb
NOPEJUIOKEHUST 00 YCIOKHEHMM CHUCTEMbl KOHTPOJII HaJ MpolLEecCyalbHOM
NEATEIBHOCTBI0 HA CTAaIWM MPEIBAPUTENBHOTO paccieaoBaHusd. Tak, B
cootBeTcTBMM ¢ mojoxeHusamu YIIK P®, nmpennaraercs mMonmenb yCHUIEHHOTO
KOHTposis. B 49acTHOCTHM, paspeleHne Ha MPOU3BOACTBO  CIEACTBEHHBIX
NEUCTBUM, ITPOUM3BOJAUMBIX B JKMAJIOM IIOMEIIEHUH, JOJDKHO BBIIABATHCS CYAOM,
XO0JJaTaliCTBO Mepesl KOTOPbIM OyAeT BO30YXIaThCsl CIEIOBATEIEM C COTJIacus
npokypopa (ct.165). Ilpu »stom VYIIK P® coxpanser tpeboBaHue O
COOTBETCTBHM JOKAa3aTEIbCTBA KPUTEPHUIO JIOIYCTUMOCTH: «JlOKa3aTenbCTBa,
MOJIyYeHHbIE C HapylIeHHEM TpeOOBaHUN HACTOSIIETO KOJEKca, SBIISIIOTCA
HEJONyCTUMBbIMU. HeomycTuMble OKa3aTeNbCTBA HE HMMEKOT HOPUANYECKON
CWJIbl U HE MOTYT OBITh MOJOKEHbI B OCHOBY OOBHHEHMs» (4.1 cT. 75). UHbIMU
CJIOBaMHU, IPOIECC CTAaHOBUTCH elie Oosiee popmannzoBaHHBIM. Takol MOAX0[ K
CYyIIHOCTH  JEATEIbHOCTU 1o IIPEABAPUTEIILHOMY  PacCIeIOBaHUIO

C.16-23; Obmas teopus npas uenoseka / OtB. pen. E.A. Jlykamesa. — M.: Hopma, 1996. —
C.169-225.
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MPECTYIUICHUHA, C OJHOW CTOPOHBI, HANPABIECH HA YCWICHUE TapaHTUU
COOJIO/IEHNsI KOHCTUTYIIMOHHBIX TIpaB W HMHTEPECOB JUYHOCTHU, C JAPYrou
CTOPOHBI, CBO€HW CIIOKHOCTBKO MOJKET BOCIPEIATCTBOBATH JIOCTHKECHUIO
MOCTaBJIEHHON Lienu. Buaumo, ucxoas u3 ykasaHHbIx ocooeHHocreil, B YIIK PD
HE YIIOMUHAETCS] KATErOpUsl NUCTUHBI.

Takum  oOpa3oM, Ha CTaaud NOPEIBAPUTEIBLHOTO  paccleIOBaHUSA
HPaBCTBEHHO OAOOPSEMBIM M OOOCHOBAHHBIM SIBJISIETCSI TaKOE€ COOTHOILEHHUE
LeJIed 1 3a1a4 YTOJIOBHO-IIPOLECCYATbHOM AEATEIBHOCTH, IIPU KOTOPOM:

1) opranbl mpeABapUTENBLHOIO pacCielOBaHMs, coOUpas JOKa3aTelbCTBA
KakK IOATBEPXKAAOIINE, TaK U OINPOBEPrarollUe€ BUHY JIMLA B COBEPIICHHOM
[IPECTYIUICHUU, YCTAHABIMBAIOT HE MAaTECPUAIIbHYIO, & KOT€PEHTHYIO HCTHUHY,
3aKJII0YAIONIYIoCsl B (DOPMUPOBAHUM HEMIPOTHUBOPEUMBOM J10KA3aTEIbCTBEHHOM
0a3bl;

2) OeccriOpHBIMH KOMITOHEHTaMHU, 00Pa3yIoIIMMU MPEAMET UCTUHBI, OyIyT
BBICTYNIaTh YCTAHOBJICHHE (PAKTUYECKUX OOCTOSITENBCTB JieJla, a TaKKe
MpaBuiIbHAs IOpUIUYECKas OIEHKA COBEPIICHHOTO OOIIECTBEHHO-OMACHOTO
nesHus. YTto KacaeTcs MPaBWIBHOIO HA3HAYEHHsS] YTOJOBHOTO HaKa3aHWs,
COOTBETCTBYIOIIETO TSYKECTH MPECTYIUICHUS U TUYHOCTA BUHOBHOTO, TO, HA MO
B3[JISIZl, OHO HE BXOAUT B COJCPKAHUE UCTHUHBI, TAK KAK HE YUYUTHIBACT CIyYacB
MpeKpallieHysl MPOU3BOACTBA MO JENy Ha JOCYyAEeOHBIX CTaausx mpouecca. B
pe3yapTare NPEAMET UCTUHBI CTAHOBUTCS BEJIUYMHOM MEPEMEHHOM, 3aBUCALLECH
OT aJIbHEWILIETO HAIIPABIICHHUS JIEIIA;

3) npuOpUTET JOJKEH OBITh OTIaH HE YCTAHOBIEHUIO TIO JeNy
MaTepHaJbHOW aOCOJIIOTHOW HCTUHBI (pakTa, a OXpaHE 3aKOHHBIX IpaB U
UHTEPECOB OTACIBHBIX I'PAXKAAH, a TAKXKE IOPUIANYECKUX JIUL], KOTOPbIE MOTYT
CYIIECTBEHHO TMIOCTPaJaTh TPU MX BOBJICUCHUH B OpPOUTY YTOJOBHO-
MPOLIECCYATBHOU NEATEIBHOCTH;

4) B cucTeMe TapaHTUH yCTaHOBIEGHUA HauOoJiee ONTUMAJILHOTO
COOTHOILIECHMS LENeH M 3aha4 Ha CTaguu IPEIBAPUTEIBHOTO PACCIEeNOBaHUS
OCHOBHO€ BHUMAaHHE JOJDKHO OBITH OTAAHO ONTHMAJIBHOMY paclpeaeieHUI0
KOMIICTEHIIMH W OTBETCTBEHHOCTHM MEXIY OpraHaMH, OCYUIECTBIISIOIMIMMHA
pacciue0BaHNe NMPECTYIICHUN, HAI3UPAIOIIUMU 32 HCIIOJIHEHUEM 3aKOHA B XOJ1€
MIPOU3BOJICTBA MO JENY, a TAKKE CyJeOHBIMH OPTaHAMH.



